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ADVERTISEMENT 

TO THE 

SECOND EDITION. 



IN the , present Edition the Author has corrected 
some errors, and supplied some defects, which re- 
mained undiscovered until after the original publica- 
tion of the Treatise ; and has, also, added some new 
matter, which he trusts will render the Work more 
complete. The Chapters on Evidence, and on the 
Action as between Landlord and Tenant, have been 
enlarged ; and, in the practical part of the Work, se- 
veral manuscript cases have been introduced. An 
alteration has also been adopted in the arrangement 
of the Chapters ; and at the suggestion of several 
professional friends, and by the kind permission of 
Mr. Tidd, those practical forms, to which the Author 
referred in the Preface to the first edition, form an 
Appendix to the present volume. 

10^ CiLOWN OfFIGS^EOW, TbM?IiE| 

M^y 1, 1818. 



PREFACE 



to- 



THE FIRST EDITION. 



IT has been the Author's chief endeavour, in the 
following pages, to investigate the principles upon 
which the remedy by Ejectment is founded ; to point 
out concisely the different changes which the action 
has undergone ; and to give a full and useful detail of 
the practical proceedings by which it is, at this time, 
conducted. To this end the later decisions have been 
very fully considered ; whilst a slight mention only 
has been made of the more ancient cases, now, for 
the most part, indirectly overruled, or altogether in- 
applicable to the modern practice. 

Before the time of Lord Mansfield, indeed, no 
regular system seems to have been formed for the 
government of the action ; and that illustrious judge, 
considering an Ejectment as a fiction invented for the 
purposes of individual justice, endeavoured to mould 
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It into an equits^ble remedy, and to regulate it by 
maxims, in some degree independent of the general 
rules of law, as well as of the practice in other ac- 
tions. The erroneous principles on which this sys- 
tem was founded, were pointed out by the late Lord 
Kenton ; and a material alteration, in the mode of 
conducting the action, took place from the time of his 
Lordship's elevation to the Bench. By his sound 
and luminous decisions, the remedy has been placed 
upon its true principles ; and he lived to see a system 
nearly completed, which, uniting the equitable fic- 
tions of the particular action with the general prin- 
ciples of law, has preserved unbroken the great 
boundaries of our legal jurisprudence, and, at the 
same time, rendered the remedy most useful and 
comprehensive. The correct principles established 
by this great lawyer still prevail, having been uni- 
formly maintained, and ably illustrated, by the more 
recent decisions of the different courts. 

The Author has enlarged upon these circumstances, 
in order to account for the personal judgment he has, 
in some instances, found it necessary to exercise with 
regard to decisions anterior to the time of Lord Ken- 
ton ; many cases being still extant as authorities, 
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which seem wholly inconsistent with the modern 
principles of the action of ejectment. 

The application of the remedy, as between land- 
lord and tenant, forms also a material part of this 
treatise; and it has there been the Author's endea- 
your to give some useful practical directions respect- 
ing notites to quiU £tad the manner of proceeding on 
the forfeiture of a lease, at the same time explain- 
ing the. principles upon which those directions are 

founded. 

The evidence necessary to support and defend the 
action in common cases has also been considered ; 
and instructions for proceeding according to the an- 
cient practice have been added, as far as can be ne- 
cessary »t the present time. 

For practical forms in ejectment, the Reader is re- 
ferred to those contained in Mr. Tiod's Appendix 
to his Practice of the Court of King's Bench : a col- 
lection, which appears to the i\,uthor, too complete 
to require addition, and too accurate to be suscepti- 
ble of improvement. 

5, Sebjeants' Inn, 
May 1, 1812. 

B 



PREFACE 



TO 



THE AMERICAN EDITION. 



As no branch of jurisprudence is more important 
than that portion of it by which real estate is govern* 
ed ; so no legal remedy should be more clearly under- 
stood, than that by which the title to landed property 
is judicially determined. This remedy is found in 
the modern action of Ejectment^ the essential features 
of which, as established by the British tribunals, 
have been adopted by the Courts of New-York, with 
less variation than in any other state in the Union. 
There being no work upon the subject exclusively 
American, a well written English treatise has, there- 
fore, become indispensable. As a summary of the 
principles and practice that regulate the British 
courts, the English edition of the present work will 
unquestionably be found of great value ; and for con- 
ciseness and perspicuity it appears, upon a compari- 
son with the latest and most approved edition of Mr. 
Runnington's treatise, to merit a decided preference. 
, Still the work to the American practitioner, is in- 
complete, without a reference to our own adjudged 
cases, and the rules established in our own courts. 
The Reports of the Supreme Court of the State of 
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New- York have been enriched, during the last twen- 
ty years, by the learning and tklents of distinguished 
jurists, by whose labours the English system of law 
has been ably illustrated and adapted to the policy 
and genius of our government and institutions. The 
volumes containing their valuable decisions are, how- 
ever, so numerous, that a ready reference to them 
(and especially at circuits) has become impossible. To 
remedy this inconvenience, as far as relates to the 
law of Ejectment, the present notes have been addfed, 
in compiling which, reference has also been had to 
the decisions of the Supreme Courts of Massachu7 
setts, Pennsylvania, and the United States. The 
reports have been examined with care and attention, 
and the principles vvhich they contain hav^ been ar-^ 
ranged in the order laid down in the text, and in a 
manner calculated to render a reference to the origi*- 
nal decisions easy and convenient. The object of 
the compilation will be fully attained, and the Editoj^ 
will feel himself amply repaid, if by the notes to 
this treatise the labours of the practitioner are light- 
ened, and the researches of the student facilitated. 

March I5th^ 1821. 
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TREATISE 



ON THE 



ii(evi(&sr ^^ w^m^ii^wtist^ 



CHAPTER I. 



OF THE ORIGIN—PROGRESS— AND NATURE OF THE ACTfOIY 

OF EJECTMENT. 



THE action of ejectment is a fictitious mode of legal 
proceeding, by which possessory titles to corporeal heredi- 
taments and tithes, may be tried, and possession obtained, 
without the process of a real action. 

The alterations which from, time to time have taken 
place, in the nature and uses of the action of ejectment,' 
form a remarkable and important branch of the changes 
effected in our general system of remedial law. From 
being a mere action of trespass to recover the damages 
•sustained by a lessee for years, when ousted of his posises- 
sion, it has gradually usurped the place of all the ancient 
remedies for the recovery of possessory rights to real pro- 
perty, and is at the present time the universal mode of 
trying possessory titles. The alterations have, however, 
been effected by the most simple and natural means ; and 
in tracing the remedy through its several gradations, it will 
be found continually moulding itself to the condition of the 

I 
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times, and exten4i%* *its uses and powers, as the progress 
of civil society rifti4^ed necessary or convenient. 

In the earlier periods of our history, estates for years, 
accordin^'ti^.tlieir present import, were unknown. Under 
the feii^dfi^^'ystem, war was the primary object even of legis- 
latioji.;. £[nd it is therefore by no means surprising that the 
iiVt$cests of the inferior tenantry were in those times dis- 
^liQgStrded, and that the remedies for the recovery of lands 
were altogether confined to freehold titles, vested in the 
superior lancttiolders. 

The lords, indeed, seldom permitted their vassals to en- 
joy any interest in the lands they occupied, which could 
render them independent of their will ; and, even when 
they did grant them a right to the possession for a determi- 
nate period, as a stimulus to increase their industry, such 
grants were not considered as transferring to the grantee 
any title to the land, but merely as agreements or contracts 
between the lord and his vassal* 

The old writ of covenant, adapted at that. time to the 
recovery of the term, as well as of damages, was the only 
remedy to which the tenants were entitled upon these 
leases. But this writ could only extend to cases in which 
there was a breach of the original contract, and the tenant 
was therefore altogether without means of redress, whe» 
dispossessed of his land by the act of a stranger, not claiming 
under the grantor. Great difficulties also attended the pro- 
ceedings upon the writ of covenant. It only lay between 
the immediate parties to the grant ; and, as it frequently 
happened that the tenant was dispossessed by a person 
claiming under a subsequent feoffment from his grantor, 
and not by the grantor himself, he was then, notwithstand- 
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ing the breach of the original contract, enabled to recover 
only damages for the injury he had sustained, but had no 
means of regaining possession of the land from which he 
had been ousted, (a) 

So regardless, however, was the law during the first ages 
after the Conquest, of grants of this nature, that until the 
time of King Henry III. this writ of covenant remained the 
sole remedy for the grantee, even upon a breach of the 
grant. In that reign the first symptoms of a more enlighten- 
ed policy appeared ; and by the wisdom of the court and 
council, a full remedy was provided for a termor, who was 
dispossessed of his land, against all persons whatsoever, 
claiming under the title of the grantor.(a) 

The writ invented for this purpose was, according to 
Bract(m^{a) called the writ of quare ejecit infra terminum, 
and required the defendant to shew, wherefore he deforced 
&e plaintiff of certain lands, which A» had demised to him 
for a term then unexpired, within which term the said j1. 
sold the lands to the defendant, by reason of which sale the 
defendant ejected the plaintiff therefrom. 

The language, indeed, used by Bracton^{a) when speak- 
ing of this writ, may at first sight induce an opinion, that it 
was intended as a general remedy against all persons, even 
strangers, who ejected a lessee ; and this interpretation has 
been adopted by a learned writer on the English law.(i) 
On a minute investigation, however, it will appear, that 
Bracton meant only to include the grantor himself, or per- 
sons claiming under him. One passage certainly militates 
against this conclusion, ^' St autem alius quam qui tradidit 
ejecerit, si hoc fecerit cum autoritate et voluntate tra- 

<a) Bracton, b. 4. f. 230. (6) Reeve* Eng, Law, Vol. I. p. 341. 
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dentisj uterque tenetur hoc juditio^ unus propter, factum^ et 
alius propter mitoritatem. Si autem sine voldntate, tunc 
tenetur ejector utrique, tarn domino proprietatis^ quam fir^ 
mario : firmario per istud breve^ domino proprietatis per as* 
sisam nova disseysince, ut unus rehabeat terminum cum dam- 
nis, et alius liberum tenementum suum sine damnis.^^ But 
the difficulty is removed by the next sentence, in which 
he saya, " Si autem dominus proprietatis tenementum ad 
Jirmam traditum alicm dederit in dominico tenendum, seysi- 
nam eifacere poterit salvo firmario termino suo." And 
it seems, therefore, that in the latter clause. of the passage 
first above cited, particularly from the omission of the word 
autoritate in it, Bracton only alluded to cases where the 
grantor had enfeoflfed another, without intending thereby 
to injure his grantee, and such feoffee afterwards entered 
upon him. This interpretation is also most consistent with 
the spirit of the times in which Bracton wrote. It was 
then held that a man could not enter vi et armis into hi« 
own freehold, and the writ of quare ejecit infra terminum 
is not a writ of trespass vi et armis, which, if it had lain 
against those not having a title to the freehold, it naturally 
would have been. The old authoritie8(c) also, when des- 

(c) Tliusy in Hil. Term, 3 Edward h other writ but his writ of covenant ; 

« In qiuire ejecit plaintiff shall recover and although by the law a special 

bis term and damages by bim gastain^ writ of quart ejecU is ordered against 

td by reason of the sale.*' (Stat. Ab. a stranger, a /eq^ee, nevertheless the 

tit. qua. ejec.) In the Reg. Brev. (p. lessee is not ousted of his writ of cove- 

227.) « Fuit hoe breve inventum per nant against the lessor." This latter 

discretum virum WhUkelnmm.d^ Mer^ doctrine is exactly that laid down in 

ton «/ terminarius recuperet catalla sua Bracton. So, also, per Choke, J. (21 

verms feoff atum." In a case in Hil. Edw. IV. 10. 30.) " Quare ejecit, ^. 

Term, 46 Edward III. 4. 12. per Ful- lieth whore one is in by title, ejectione 

ihorpe, Justice. " If a stranger oust a ftmue where one is by torong ;" and 

lessee by reasonof a/«q^TOcn/,inthat per totam curiam (Id Henry VI. 56. 

case he is put to his action upon the 19.) << If a man lease for years, and 

writ of quare ejecU ;** and in the same tell to F who ousts the termor, the les- 

case, per Finchden, J. " In such case, see shall have a quare ejecit, and re- 

ftt the common law, the lessee had no cover his term and damages.** 
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cribii^ the nature and effect of this writ, invariably speak 
of it, as lying in those cases only where the ejector claims 
title under the grantor. A sale of the lands to the ejector 
is also stated in the body of the writ. And, indeed, if the 
interpretation here contended for be incorrect, it seems 
quite unaccountable, that, more than half a century after 
the time ofBracton, a new writ, namely, the writ of ejec* 
Hone JirrmBj which only gave the plaintiff damages, and 
did not restore the term, should have been invented for 
lessees against strangers, when one so much more beneficial 
was already in existence. 

The writ of quare ejecit might be drawn either as a />ra- 
cipe, or a si tefecerit securum,, and, when first invented, the 
prcBcipe was thought die better mode of proceeding, though 
in process of time, the latter became more generally used. 
It is, perhaps, from this circumstance that Fitzherbert{d) 
has considered the invention of the writ to be posterior 
to the statute of Westminster the second»(€) 

The plaintiff, by this writ, as by the old writ of cove- 
nant, recovered both his term and damages, if the term 
were unexpired, or his damages only in case of its expira- 



(d) The inaccnracy of Fitzherbert, also, the same reasons are given for it» 

when speaking of this writ) is remark- origin. The inaccuracy is evident also 

able. He considers its invention as from another circumstance Walter 

posterior to the statute of Westminster de Merton, called by Fitzherbert 

2. (13. Edw. I.) and as intended to re- William de Moreton, and in the Reg. 

medy a partial evil, occasioned by the Brev. William de Merion, (the inven* 

writ of ejectionefimue, (F.N.B. 468.) tor of the writ,) was Chancellor in 

Bracton, however, who wrote in the the reign of Henry III. (Dugdale'a 

reign of Henry III. speaks of the writ Chron.) and died in the sixth year of 

as in use in his time, and as having Edward I. (Matt. Westmon. p. 366.) 

been invented to remedy the inconve- seven years before the statute of West- 

niences attendant on the old writ of minster 2. was enacted. 

covenant. In the Keg. Brev. (227.) (c) F. N. B.468. 
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tion before the judgment ; but the great advantage he 
derived from it, was the power of proceeding against third^ 
persons, as well as against the origiukl grantor. ^ 

Notwithstanding this favourable alteration, the former 
was still without remedy when dispossessed by a mere 
stranger, not claiming under his grantor* But an ouster 
by a stranger could then rarely happen ; and if at any time 
the vassal was so dispossessed, he would throw himself on 
the protection of his lessor, abandon his own claim, and 
leave the lord to recover by a real action both the freehold 
and possession. 

In process of time, however, the vassal demanded a re- 
medy for himself, and in the reign of King Edward IL or 
in the early part of that of Edward in.(/) a writ was in- 
vented, which gave a lessee for years a remedy (though 
in some respects an imperfect one) against all persons 
whatsoever, who ousted him of his term ; excepting, in- 
deed, where the grantor himself ejected his lessee, and 
subsequently enfeofied another, in which case, the old writ 
of qtuire ejuit was resorted to. 

This new writ was a writ of trespass in its nature. The 
process upon it, as upon all other writs of trespass, was by 
attachment, distress, and process of outlawry. It called 
upon the defendant to show, wherefore, with force and 
arms, he entered upon certain lands which had been de- 
mised to the plaintiff for a term then unexpired, and eject- 
ed him from the possession thereof; and comprised all 
cases, with the single exception already mentioned, in 

(/) The first recorded instiwce of 44th jrear of Edward m. (Trim. 44 
an Rction of ejeeUone Jbmuc, is lii the Edw. III. 22. 26.^ 
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which the second lessee, coming into possession hj means 
of a title, could not be said to be a trespasser* Even the 
grantor was Uable to be sued upon this new writ, notwith- 
standing the old doctrine, that a man could not enter vi 
et armis into his own freehold.(g) As, however, the 
plaintiff did not possess a freehold interest, his title to the 
lands was only so far acknowledged in this action, as to 
give him damages for the injury he had su8tained,^but not 
to restore to him the possession of his term. 

It is upon this writ, thou^ apparently so dissimilar from 
the present practice, that the modem remedy by eject- 
ment is founded. 

Whilst the feudal system continued in its vigour, and es- 
tates for years retained their original character, but little 
inconvenience resulted to tenants from this imperfect re- 
medy. When, however, the feudal policy declined, and 
agriculture became an object of legislative regard, the va- 
lue and importance of estates of this nature considerably 
increased, and it was necessary to afibrd to lessees for years 
a more effectual protection. It then became the practice 
for leaseholders, when disturbed in their possessions, to 
apply to courts of equity for redress, and to prosecute 
suits against the lessor himself, to obtain a specific per- 
formance of the grant, or against strangers for perpetual 
injunctions to quiet the possession ; and these courts would 
then compel a restitution of the land itself to the party im- 
mediately injured.(A) 

The courts of common law soon afterwards adopted this 
method of rendering substantial justice : not indeed by the 

(g) F. N. B. 506. (A) GUb. Eject, p. 2. 
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invention of a new writ, which perhaps would have been 
the best and most prudent method,' but by adapting the 
one already in existence to the circumstances of the 
times ; and introducing, in the prosecution of a writ of 
ejectment, a species of remedy neither warranted by the 
original writ, nor demanded by the declaration, namely, a 
judgment to recover the term, and a writ of possession 
thereupon. 

It is singular, that neither the causes which led to this 
important change, nor the principles upon which it was 
founded, are recorded in any of the legal authorities of 
those times. It is difficult, if not impossible, to ascertain 
with accuracy the precise period when the alteration itself 
took place ; although it certainly must have been made be- 
tween the years 1455 and 1499, since, in the fonner year, 
it is said by one of the judges,(t) that damages only can 
be recovered in ejectment ; and an entry of a judgment is 
still extant, given in the latter of those years, that the plain- 
tiff in ejectment shall recover both his damages and his 
term.(A:) It is said, indeed, in argument as ealriy as the 
year 1458, that the term may be recovered in ejectment, 
but no reason is assigned for the assertion, nor is any de- 
cision upon the point on record until the time of the entry 
already mentioned, (/) 

But, whatever might be the causes which occasioned 
tills alteration, the effects they produced were higlily im- 
portant. A new efficacy was given to the action of eject- 
ment, the old real actions fell into disuse, and in the subse- 



(i) Per Choke, J. Mich. 33 Hien. (/) Brooke's Ab. tit. Quare ejecU, 
VI 42. 19. foUo 167. 

{k) Rast. £ut. 263, (a) 
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quent periods o( oxa Justoiy, the action of ejectment 
became the regular mode of proceeding for the trial of 
poflsesBory titles* 

That an action of ejectment, by means of this alteration 
in its judgment, mi^t restore termors to possession who 
had been actually ejected from their lands, is sufficiently 
obvious ; but it is not, perhaps, so evident how the same pro- 
ceeding could be applicable to a disputed title of freehold, 
or why, as soon after happened, the freeholder should have 
adopted this novel remedy. No report of the case in 
which this bold experiment was first made is extant ; but 
from the innumerable difficulties which attend real actions, 
it is not surprising that the freeholder should take advan- 
6ige of any fiction which enabled him to avoid them ; and 
as the Court of Common Pleas possessed an exclusive right 
of judicature in matters of real property, it is probable that 
the experiment originated in the Court of King's Bench, 
as an indirect method of giving to that court a concurrent 
jarisdiction with the Common Pleas. But, however this 
may be, the experiment succeeded, and the uses of the 
action, as well as its nature, were changed* 

When first the remedy was applied to the trial of disput- 
ed titles, the proceedings were simple and regular, difier- 
ing but little from those previously in use, when an eject- 
ment was iNTOught to recover the damages of an actual 
trespass. The right to the freehold could only be deter- 
mined in an indirect manner. It was a term which was to 
be recovered by the judgment in the action, and it was 
therefore necessary that a term should be created ; and as 
.the injury complained of in the writ was the loss of the 
possession, it was also necessary that the person to whoni 
tl^ term was given, should be ejected from the lands. 

2 
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In order to obtain the first of these .re<|ui8iteB| naQ»€jjr, 
t term, the party claiming titl^ eatered upon the disputed 
premises, accompanied by another person, to whom, 
whilst on the lands, he sealed and delivered a lease for 
years. This actual entry was absolutely necessary ; for, 
according to the old law of maintenance, it was a penal 
offence to convey a title to another, when the grantor him- 
self was not in possession* And, indeed, it was at first 
doubted, whether this nominal possession, taken only for 
the purpose of trying the title, . was sufficient to excuaa 
him from the penalties of that offeoce.(m) 

It is from- the necessity of this entry, also, that the, re- 
medy by ejectment is confined to cases in which the claimr 
ant has a right to the possession. When only a right of 
property, or a right of action, remained to him, the entry 
would be illegal, and consequently not sufficient to enabie 
the party making it to convey a title to his lessee : and as 
the principles of the actipn still remain &e same, altiiou^ 
its proceedings are changed, the right to make aa entry 
continues to be requisite, thought the entry itself is no 
longer necessary. 

The lessee of the claimant, having acquired a ri^t to 
the possession, by means of the lease already mentioned, 
remained upon the land, and then the person who came 
next upon the freehold, animo poasidendi^ or according W 
the old authorities, even by chuice,(n) was accounted an 
ejector of the lessee, and a trespasser on his posaessioi)^ 
A writ of trespass and ejectment was then seryed upon the 
ejector by the lessee. The cause r^gulariy proceeded id 
trial as in the common action of trespass ; and as the les* 

(m) 1 Ch. Rep. Append. 29. (n) 1 La. Fntc. Htg. 4178. 
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usee's claim could only be founded upon the title of his kssor, 
it was necessary to prove the lessor's interest in the land^ 
to enable the plaintiff (the lessee) to obtain a verdict. The 
claimant's title was thus indirectly determined ; and, al- 
though die writ of possession must of course have been 
issued in the plaintiff's name, and not in his own, yet as 
the plaintiff had prosecuted the suit only as the lessor'^ 
friend, he would immediately give up to him the possession 
of the lands. 

in ^e infancy of the experiment, this mode of proceed- 
11^ could be attended with no ill eonsequeaces* A« the 
party previously in ^possession, must, in contemplation of 
&e law, be upon the lands, and certainly anvmo possidendi^ 
the friend of the claimant was allowed to consider him as 
an ejector, and make him the defendant in the action. 
When, however, the remedy became more generally used, 
this simple method was found to be productii^e of consider- 
able evil. It was easy for the claimant to conceal the 
proceedings from the person in possession, and to procure 
a second friend to enter upon the lands, and' eject his les- 
see immediately after the execution and dehlrery of the 
lease. The lessee would then commence his suit against 
tins ejector, tfnd the party in possession might consequently 
be ousted of his lands, without any opportunity of defend- 
ing his title. To check this eviJ, a rule of court was made, 
forbidding a plaintiff in ejectment to proceed against such 
third person, without giving a previous noti^Je of the pro- 
ceedings to the party in possession; and it was the prac- 
tice for such party, on the receipt of this notice, if he had 
any title to the lands, to apply to the court for permission 
to defend the action ; which application was uniformly 
granted, upon his undertaking to indemnify the defendant 
(the third person) from the expenses of the suit. The 



12 OF THE ORIGIN OF THE 

action, however, proceeded in the name of euch defehdaoity 
though the person in possession was pennitted' at the trial 
to give evidence of his. own title. 

A considerable alteration in the manner of proceeding in 
the action was occasioned by this rule, although it was 
only intended to remedy a particular evil. It became the 
general practice to have the lessee ejected by some third 
person, since called the casual ejector, and to ^ve the 
regular notice to the person in possession, instead of mak- 
ing him, as before, the trespasser and defendant. A rea- 
sonable time was allowed by the courts, for &e person in 
possession, after the receipt of the notice,' to make his ap- 
plication for leave to defend the action, and, if he neglect- 
ed to do BO, the suit proceeded against the casual ejector, 
as if no notice had been necessary. 

The time when this rule was made is unknown, but at 
the evil it was intended to remove must soon have been 
discovered, it probably was adopted shortly after the reme- 
^dy grew into general u6e.(o) It seems, also, to have I^een 
the first instance in which the courts interfered in the prac- 
tice of the action, and is therefore remarkable as the foun- 
dation of the fictitious system by which it is now conducted. 

In thid state, with the exception of a few practical regu-^ 
lations, not necessary to be here noticed, the action of 
ejectment continued until the time of the Commonwealth. 
Much trouble and inconvenience, however, attended the 
observance of the different formalities. If several persons 
were in possession of the disputed lands, it was necessary 
to execute separate leases upon the premises of the dif-. 

i<o) FaireUdmi d. Fotf^er, v. ShamiUkf Burr. 1290-*ld97. 
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ferent tenantB, and to commence separate actions upon flie 
sereral Iea8e8*(p) Difficulties also attended the making 
of entries, and the action of ejectment had, by Ais^time^ 
grown into such general use, as to make these inconve- 
niences sensibly felt. A remedy, v>wever, was discovered 
for them by Lord Chief Justice /to//e, who presided in the 
Court of Upper Bench during the Protectorate ; and a 
method of proceeding in ejectment was invented by him, 
which at once superseded the ancient practice, and has 
by degrees become fully adapted to the modem uses of the 
action* (q) 

By the new system, all the forms, which we have been 
describing, are diq^ensed with. No lease is sealed, no en* 
tiy or ouster really made ; the plaintiff and defendant in the 
suit are merely fictitious names, and in lact sdl those preli- 
minaries are now only feigned, which the ancient practice 
required to be actually complied with* 

An inquiry into the numerous regulations wluch have 
been made for the improvement of the modem practice, 
must be reserved for a future part of this work ; but it 
may be useful to give in this place a brief outline of the 
system, although a detailed account will be hereafter ne- 
cessary. 

A», the person claiming titl^, delivers to B»^ the person 
in possession^ a declaration in ejectment, in which C. and 
D., two fictitious persons, are made respectively plaintiff 
and defendant ; and in which C. states a fictitious demise 
of the lands in question from .4. to himself for a term of 



(p) Co. Litt. 262. Argoll v. Che- (q) Styles, Prac Reg. 108. (ed. 
ruy, Palm. 402^ 1657.) 
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jears, and complains of an ouster from them by D. during 
it§ continuance* To this declaration is annexed a notice, 
supposed to be written and signed by D., informing B. of 
the proceedings, and advising him to apply to the court for 
liermissiea to be made defendant in his fdace, as he, having 
no title, shall kave the suit undefended. Upon the receipt 
of diis declaration, if B. do not apply within a limited time 
to be made defendant, he is supposed to have no title to 
the pr^niscB; and upon, an afSidavit that a declaration has 
been regularly served upon him, the court will order ju(%-« 
meat to be entered against D., the casual ejector, and pos*- 
' session of the lands will be given to A.^ the party claiming 
titie. Whe% however, fi* appKes, pursuant to the notice, 
to defend the action, the courts annex certain conditions to 
the privilege* Pour things are necessary to enable a per- 
son to support an ejectment, namely, title, lease, entry, and 
ouster; and as the lliree latter are only feigned in die modem 
practice, C* (the plaintiff) would be nonsuited at the trial if 
he were obliged to prove them* The courts, therefore, 
compel J5. if made defendant, to enter into a rule, generally 
termed the consenUruU^ by wiiich he undertakes, that at 
the trial he will confess the lease, entry, and oui^r, to have 
been regularly made, and rely solely upon the merits of his 
title ; and, lest at the trial he should break this engagement, 
another condition is also added, that in such case he shall 
pay the costs of the suit, and shall allow judgment to be 
entered against £)•, ttie casiial ejector* These conditions 
being complied with, the declaration is altered^ by making 
£• the defendant instead of D», and the cause proceeds to 
trial in the same manner as in other actions* 

The advantages resulting from this metibod are obvious : 
th% claimant is exempted from the observance of uselesf 
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forms, and the tenant admits nothing which can prejudice 
the real merits of the case. 



It could not, indeed, be expected that a change so exten- 
sive, should, in the first instance, be entirely free from 
defects, nor that it would not, like other innovations, occa- 
sion some inconvenience when first introduced* . For a few 
years after its invention, the courts seem occasionally to 
have been confused between the ancient and modem sys- 
tems, and not to have established, so distinctly as might have 
been desired, the principles* which were to regulate the 
proceedings they had so newly adopted. The^ction has 
however, now attained a considerable degree of perfection. 
Its principles are clearly understood, and its practice is re- 
duced to a regular and settled system. The legislature has 
frequently interfered to correct its deficiencies. The courts 
continue to regard it with great liberality ; and the remedy 
by ejectment is, at the present time, a most safe and expedi- 
tious method of trying possessory titles, unembarrassed by 
the difficulties attendant on real actions, and well adapted. 
to the purposes of substantial justice. 
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OF WHAT THINGS AN EJECT&IENT WILL LIS, AND HOW THfcf 

ABE TO BE DESCRIBED. 



Bt the common law, an ejectment will not lie for any 
thing, whereon an entry cannot be made, or of which the 
sheriff cannot deliver possession ; or, in other words, it is 
only maintainable for corporeal hereditaments. Thus, an 
ejectment will not lie for a rent, an advowson, a conmcion 
in gross, or pur caus^ de vicinage] or any other thing 
which passes only by grant. Tithes, indeed, though an in- 
corporeal inheritance, may be recovered by this action, but 
the right of maintaining an ejectment for them, does not 
arise from the common law, but is given by the provisions 
of the statute 32 Hen. VIIL c. 7. 

It was formerly holden that an ejectment did not lie for a 
ohapel, though a corporeal hereditament, because it was 
res sacra^ and, therefore, not demisable ; but this doctrine 
is now exploded, though, in point of form, a chapel should 
still be demanded as a me$8Udge,{r) A church may be also 
'recovered in an ejectment when so demanded ;(^) and it it 



(r) Harpw'u case, U Co. 525, ^6;. (t) HiUingsmrlhr. Brewsttr, Salk. 
TA^v. 7%3^, Styles, 101. Doc. Plac. 256. 
291. 
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iii one tase said in argument, that after collation^ ejectment 
trill Ke for a ]^rebendal stalh(() 

A comiAbn, appendant 6r ^ppiirtenant, rtitty he recovered 
in an ejectment, brought for the lands to which it is ^ppen«* 
dant or appurtenant, provided such right of common be 
m^entioned in the description 'of the premises ; because, he 
who has possession of the land, has also possession of the 
common, and the sheriff, by giving possession of the one^ 
executes the writ as to the other. But it may be prudent 
to state in the description, that the common so claimed is 
a common appendant or appurtenant, although it has beeo 
held* after verdict, that an ejectment for lands, and also for 
^ common of pasture,'' generally is 8afficient.(u) 

4 

An ejectment will also lie for a boilary of salt, although 
by the grant of a boilary of salt, the grantee is only entitled 
to a certain proportion of the number of buckets of salt 
water drawn out of a particular sa^-water well ; for by the 
grant of a boilary of salt, the soil shall pass, inasmuch as it if 
the whole profit of the soil.(i?) 

Upim the same principle an ejectment may be maintained 
fbr a coal mine ; for it is not to be considered as aWre profit 
apprender, but as comprehending the ground or* soti it$elf, 
which may be delivered in execution ; and though a man 
may have a right to the mine without an}r title to th^ spili 
yet the mine being fixed in a certain place, the sheriff has 
a tiling certain before bim^ of which b^ «an deliver posses* 
8ion.(2») 

CO The lOngV TfU Biikop ofl^h . (v) SmUh v. Barreiti Sid. 16L 9- C* 

dto, 1 Wils. 11. 14. 1 Ut. 114. Co. Litt. 4, (6), 

(tt) BaktTx. Rot, Cai„Teiiip. Htu«dl« (w) Camyn r.fRneto, Cro. Jac. 150. 

m. Jfetmmr,Holdm2ifattfStn!o.64. Com^ ». WkMtfy, Nov, l?l. 
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In the o)d cases it is halden, that an ejectment will fiot 
lie for a fishery, because it is only a profit apprend^r ;{x)f 
but it is said by Ashhurst^ J., in the case of Tht King y* the 
Inhabitants of Old Arhsfordy{y) " there is no doubt but that 
a fishery is a tenement ; trespass will lie for an ipjuiy to it, 

and it may be recovered iifi ejecPment^^ 

» 

But an ejectment will not lie for a water-course, or riva-. 
let, though its name be mentioned, because it is impossible 
to give execution of a thing which is traoGoent, and always^ 
ninnin^.[l] When, however, die ground over which the 
rivulet runs^ is the property of the claimant, the rivulet 
may be recovered, by laying the action for ^^ so many acres 
of land covered with water/'(z) An ejectment may be 
maintained for a pool, or pit of water, because those words 
comprehend both land and watef«(a) 

The owner of the soil may maintain an f^jectment for 
land, which is part of th^ing^s highway ; because, though 
the public have a right to pass over it, yet the freehold and 
all the profits belong to the owner. He must, however^ 



(x) Molintflux V. Molmtumx^ Cro. (y) 1 T. R. asa 

Jac 144. Htrhert v. Lau^yn, jCro. («) ChalUnar v. Hmuu, YelT. 143^ 

Car. 492. ffa/idy v. J^ewton, 8 Mod. (a) Ibid, Cp. Litt. 5, (b), 
275—277. 



[1] If a gfrantor reserve the right of erecting a mill-dam for a certain 
dfstance on a creek, ^and to occupy and pestest the prenma,** inSwat hin- 
drance or molestation from the grantee, or hia heirsr he has such 'an inte'^ 
rest in the land reserved as will support ejectment. Jackson v. Buel, 9 Johnson ^ 
298. In this case the Court say, ** wherever a right of entry exitti, and tht 
interest is tangibUf so that possession can be delivered, an ejectment will lie" But 
the grant of a privilege to erect a ipacliive and bipidkig on land, without 
defining the place where they are to be erected, or the quantity of ground, 
which is to be occupied^ does not, without actual en^ or location, confer 
such a right, as to support ejeftmeat Juticsori ▼« Mt^, M Johaten, 184, 
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recover <be knd, aad tiie dietiff give poesesuoD of it, sub- 
ject io the public eftseffieiit«(i) [2] 

An ejectment will lie pro prima tonsura^ that is to say, if 
a man has a grsmt of the first grass which grows on the land 
every year, be may maintain ejectment against him who 
withholds it from him.(c) So also a demise of the hay-grass 
and after-math is sufficient ib support an ejectment*((f ) 
And the principle seems to be this, that the parties in these 
cases, being entitled to all the profits of the land for the 
time being, are entitled also for the same time to the land 
itself^ and no man can enter ^hereon, whilst they are so en- 
titled, without being a trespasser. But the ejectment should 
not be brought for the land generally, but for the first grass 
or after-math thereof as the case may be ; although where 
the demise was for so many acres of pasture land, it was 
held sufficient for the lessor of the plaihtiff, in the first in- 
stance, to show that he was entitled to the prima tonsura 
thereof, because flie first grass being the most signal profit, 
the freehold of the land shall be esteemed to be in him who 
has it, untH the contrary is shown.(c) 

A right to the herbage will also be sufficient to support an 
ejectment, because, he who has a grant of the herbage, has 
a particular interest in the soil, although by such grant the 



(6) GoodtUle, d. Chester, v, AUcer, (d) Wheeler v. Tculson, Hard. 330. 
Barr. 133.^ 146. (e) Rexr, Inhabiiunlt€fStoke,2T. 

(€) Wmi r. PMifari Cro. Cfti». aOK. B. 451. 



,£2j Tbe owner oi land) Qver which a bigliwaj is laid out, may use the land 
in any manner^ not iaconsistent wi^ the public right or easement; and may 
niahitain ej^tnient for it. Coflelyou v. VaTi, Brundt, 2 Johnson^Bo?. Jackson ▼. 
tlalhamxy^ 15 Johnson, 447. Per/ey^ v. Cliandler, 6 Mass. Rep. 454. Com- 
montcmUk v* Peters, Q Mass. Bep. 125. 
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•oil itself does not pas8< But the ejectment diottld be for 
the herbage of the land, and not for the land it8eUl(/) 

In like manner an ejectment will lie for Hbe pasture of a 
hundred sheep.(g) 

But a right to the pannage is not enough, because pan" 
nage is only the mast which falls from the trees, and not 
part of the soil it8elft(A) 

With respect to the manner in which the disputed pre- 
mises should be described in an ejectment, no determinate 
rule exists ; nor is it easy to discover from the adjudged 
caseS) any principle which can guide us on the subject. It 
is very frequently said, in general tenns, that the descrip* 
tion shall be sufficiently certain ; but the degree of certainty 
required, particularly in the more ancient cases, seems to 
depend upon caprice rather than principle. In the earlier 
stages of the remedy, when ejectments were compared to 
real actions, and arguments were drawn from analogy with 
them, a practice which obtained until after the reign of 
Jam69 L, much greater certainty was required than is now 
necessary ; and it appears, that when the action was first 
inrented, as much certainty was requisite as in aprascipe 
quod reddat^{i) The courts, indeed, soon relaxed this 
severity, and allowed many descriptions to be sufficient in 
an ejectment, which Would have been held too uncertain in 
a praecipe ; as, for instance, an ejectment for a hop-yard 
was held good ; so also for an orchard, though in a prmcipe 
it should be demanded as a garden \U)j^^i notwithstanding 

(/) Whtder v. T&uJUmi Hard. 330. (Q Maedunoth v. Siaffonif ^* lUU* 
(g) Anony. 2 Dal. 95. E^. 166. 

(h) Pmble V. Sterne, I Lev. 2i2, a (j) Wright ▼. WheiUieitf Noy, 37. 8, 
Bi C, 1 Sid. 416. C. Ci^. £liz. 854. Roytlon ▼. Ee€lettm» 

Cro. J«c. 654. S4 C. Palm. 337* 
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this alteration, it was considered an estaUidied principle, 
until within ttie last fifty years, that the description most be 
so certain as to enable the sheriff exactly to know, without 
any information from the lessor of the plaintiff, of what to 
deliver posse8sion.(A;) Amongst other salutary regulations, 
however, which the wisdom of modem times has introduced 
into this action, the abolition of the above-mentioned 
maxim may be reckoned ; and it is now the practice, for the 
sheriff to deliver posseieion of the premises recovered, ac* 
cording to the directions of the claimant, who therein acts 
at his own peril.(/) 

Few cases are to be found in the modem bodis, wherein 
points respecting the certainty of description have arisen, 
and the authority of the old cases is vei^ doubtful. . The 
degree of certainty formerly required was much greater than 
is now necessary, and it is not improbable that many of the 
old decisions would be overruled, should they again come 
under the consideration of the court8*(m) 

Lands will be sufficiently described by the provincial 
terms of the counties in which they lie. Thus, an eject- 
ment may be maintained for ^^ five acres of alder carr^' 
in Norfolk: — alder carr, in that county, signifying land 
covered with alders* So, also, in Suffolk^ for a beast gate ; 
and in Yorhhire^ for cattle gates.(7i) 

The same principle applies to ejectments in Ireland^ and 
terms used in that country will be sufficiently certain, when 
writs of error are brought therefrom in this kingdom* 

(k) Bin4»ver r. Simkrcombe^ 2 (m) St. John v. Comyn, Yelv. 117« 

Itesmi. 1470. and the Gas€8 there cited. CoUingham ▼. King} Burr. 623. 

(0 (kftmgkam r. Kmgf Burr. 628. {n) Barnes r. Peterson, Stran. 1063. 

680. Gmmr w, »^«f,B«rr. 2672* Benning^ w. Goodlith, lb. J084. 
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Thus, an cjeetment will lie in Ireland^ for a tcwnsliip, fw a 
kiie&¥ey(o) or qtutrt^r <Kf hndyor for so many acres of bog ^ 
ofinoimtflia^(|p) thewoid nioantain being in that kingdoin, 
rather a descrtptioD of the qualify, ^kan the situation' of 
}and*(j) 

But ^n ejectment iu JSng/andf for a hundred aeres of 
mountain, or a hundred acres of waste, has been held tQ 
be bad f<^r uncertainly, because both waste and moiii^n 
comprehend in England niany sorts of land.(r) 

It is no objection to a description that the premises are 
twice demanded in the same demis6.(») 

An ejectment will not lie for a tenement, because many 
incoi^poreal hereditaments are included in that appella- 
tion,^^) and, therefore, the description is not certain enough % 
nor wiM an ejectment lie for a messuage of tenement, for 
the signification of the word tenement being more extei^ 
sive than that of the word messuage, it is not sufficiently 
certain what is intended to be demanded in the ejectment* (u) 
It is also holden that an ejectment will not lie for a mes- 
suage a»d tepement.(v) 



(o) CoOinghcm ▼ King, B«rr. 623. (u) Ashwwih r. Stanley, St^l. 394. 

630. Wood V. Payne, Oro. EUz. 186. JRo- 

(p) Barnes v. Peterson, Stran. 1063. Chester v. Rickhotue, Pop. 203. 

Bennington v. GoodtUte, lb. 1084. (v) Doe, d. Bradshaw, r. Plotnnan, 

(q) BSldare ▼. Fishar, Stran. 71. 1 East, 441. and the cases there cited. 

Dide._€ant, ^kbcdonnof^ ¥. Stafford, In the cskae of Goodwrightyd. Welfih, r. 

Palna. 100. S.'C. 2 Roll. Rep. 189. St, Flood, (3 Wils. 23.,) in which a motion 

John V. Comyn, Yelv. 1 Vt. was made to arrest the jadg^^nf , be- 

(r) Hancock ▼. Price, Hard. 67. cause the plaintiff bad declared of a 

(s) Warren v. Wakdejf, 2 Roll. Rep. messuage or tenement, the Court en- 

462. deavoored to get over the objection, 

(t) Goodtklev, Walton, 3tran. 834. and took tinie ibr cnnuderatioaf but 

Copleston ▼. Piper, Ld. Ba^rm. 191. nltimatety thought theMselves bound 
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fittt an ejeetmeiit £>f a messuage ^ tenement, wiUi other 
words expressing its meaning, is good, as a messuage or 
tenement called the l^ck Swan ; for tfie addition redttcet 
it to the certainty ef a d««Uing4ioase«(i9) . 

So also an ejectment for a messuage or barg^^, is good ; 
because both signify tite saDoe-ttong in»boTOtt|^^) 

An ejectmeiit for four com miBs^ wiHiout sajing of what 
kind, whe&er wind^milh, or waiteivmiUsy is good ; for thi» 
precedents intfae register are so«(^) 

An ejectment will lie for a stable aoid cotlage,(2) and 
also for a house ; though in dipracipe it ought to be demand* 
ed by the nomte of a m68Saage*(a) 

Ejectment of a place called a passage^room it certain 



by the adjudged c«sef , ai;^d reluctantly plaintiff had declared for a messuagfe 
arrested the jadgment Afterwards, and tenement; and the Terdict was en- 
in Deef d. I^eu>art, v. Detain, (1 T. R. tend gtacnd^^livt the C^oiirt petvU* 
U^) on a similar applicatioiiy where ted the lessor (pe^dim; a rule niti to 
the plaintiff had declared for a metsu* arrest the judgment for the uncertain- 
age and tenement, the Court refused ty)to enter the ▼erdict according to th^ 
to grant the rule, BuHer, J. sajing, he Judges' notes for the messuage orUy, 
remembered a case where a messuage and that w4^oat releasing the dama- 
er tenement had been held sufficiently ges. 

certain. But this case was afterwards (w) Bwrbwry ▼. Ywmam^ 1 Sid. 

orerruled, in Doe, d. Bradshat^f ▼. 295. 

PloK^Tnan, (1 East, 441.,) « for that it (x) Daxwtrt r. Wellington, Hard, 

passed by surprise, and was not law, 173. Hochetter ▼. Ridtkoustf Pop. 203. 

being contrary to adjudged cases.** Qf) fHbtgenH y. AfanMI, 1 Mod> 

The point is therefore now at rest, al- 90. "* 

though, from the more recent case of (») Bill v. (Hki, Cro. £liii. 818. 

GoodHSlt,d, Wright, v.Otway J {SKBsty Lady Dmres* case, 1 Lev. 06. K<z- 

857.) the defendant Is precluded from mond v. treitmd, Sty. 215. 

deriving any advantage from such er- («) ftoyttoti v. EccUslont Cro. Jac, 

ror in description. In that case, the ^4. S. C. Fe^m. 337. 
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en>>ugh*(&) So also of a room, and- of a efaamber in the 
second 8tory»(e) In like manner it has been held that an 
ejectment for ^^ part of a house in A.^^ is sufficiently cer^ 
tain.(d) So also of " a certain place called the vestry.'X*) 

It has formeriy been bolden that ejectment: for a kitchen 
could not be supported ^ because, altbou^ the word be well 
enough understood in common parlance, yet, as any chamber 
in a house may be applied to that use, the sheriff has not 
, certainty enough to direct hiin in tixe execution, and the 
kitchen may be changed between judgment and execution ; 
but this reasoning does hot correspond wiHi the maxims of 
tfie present day.(/) 

m 

An ejectment will not lie for a clo8e,( jf) nor for the HtdrAf 
or other part of a close, nor for a piece of land, unless the 
particular contents, or number of acres, be 6pecified»(A) 
From the old authorities, it seems alsQ. formerly to have 
been holden, (though the point is certainly somewhat ob^* 
scure,) that the addition of the name of the close, without 
mention of the number of acres, would be bad ; though 
such a description, it is conceived, would now be deemed 
sufficiently certain.(i) 

V 

In ejectment for land, the particular species should be 

(6) Bindover v. Sindercambt, lA. (h) Pa/m«f 'a ense, Owen, IS. Mar- 

Raym. 1470. tyn r, JfUMt, Cro. Car. 673. Jordan 

(c) Jhu^ny. 3 Leon. 210. v. CUabovmtf Cro. £liz. 339. PtmbU 

((/) SvUivaa r. ^tagriKHf Straa. 696. ▼. SUrne, l.Lev. 213. 

iZawon T. Jfajmarcr, Cro. Eliz. 286. ^ (t) La^y Daertt' case, 1 Lev. 68< 

(c) Uuiehinton v. Puller, 3 Lev. 96. SaveVt caffe, U Co. 66. KmgfU r. Syms, 

(/) Fwd V. Urke^ Noy^ 109. 1 S»Ut, 264, Boytton v. Eedeston, Cro. 

(g) SaveVi case, 11 Co. 66. flam- Jac. 664. Jorc2an ▼. ChabeurM, Cro^ 

mmi y. Saod, 1 Rol. Rep. 66. £htgft« Elis. 339. Wykts y. Bparrow, Cro. J«ic. 

V. Syms, Salk. 264. Jqom r, Hoel, 436. 

Cro. £;Uz. 236. 
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mentioned in the description, whether pctsture^ meadow^ &c« 
because land, in its legal acceptation, signifies only arable 
land.(j) 

An ejectment for ten acres of underwood has been held 
good ;(&) because underwood is so well understood in law, 
that the sheriff has certainty enough to direct him in the 
execution. 
• 

" Fifty acres of gorse and furze'^/) has been held suffi- 
ciently certain in an ejectment, without specifying the par- 
ticular quantity of each : so also '^ fifty acres of furze and 
heath," and " fifty acres of moor and marsh."(m) 

An ejectment for "ten acres of pease" has been held to 
be certain enough, as signifying the same with ten acres of 
land covered with pease .(n) 

It seems that an ejectment may be brought for a manor, 
or a moiety of a manor, generally, without any description 
of the number of acres, or species of land contained there- 
in, and that under such general description the jury may 
find a verdict'for the plaintiff, for a messuage, or for so many 
acres " parcel of the said manor," and for the defendant, 
for the residue of the manor ; but it is said in the old cases, 
not to be safe to bring an ejectment for a manor, without de- 
scribing the quantity and species of the land.(o) 



(J) Massey v. Rice, Cowp. 346, 349. (wt) Connor v. Westy Barr, 2672. 

Saeel'scA&e, 11 Co. 55. (n) OdingscUl v. Jackson^ 1 Brown, 

(k) Warren v, Wakeky, 2 Roll. Rep. 149. 

482. (o) Warden's case, Het. 146. Cole 

(0 Fiizgerald v. Marshall, . 1 Mod. v. ^ylott, Litt. Rep. 299, 301. Hems 

W. y.Slroudihfitcht^l. 

4 
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When an ejectment is brought for tithes,(;)) the partica-' 
lar species of tithe demanded, should be specitied in the de- 
claration, as of hay, wheat, &ic. or ibe description will be 
bad for uncertainty ;(^) but it is not also necessary to men- 
tion the precise quantity of each species, because tithe is 
in its nature uncertain, the quantity entirely depending on 
the fruitfulness of the season ; and it is, tlierefore, enough 
to say, *' of certaiu tithes of hay, wool, &c."(r) 

In an old case, where the plaintiff declared on a lease for 
tithes in R., belonging to the rector of D., and that the de- 
fendant entered upon him, and took euch tithes severed 
from the nine parts in R., without saying that the tithes so 
taken belonged to the rectory of D,, the description was 
fadd ill, because it did not confine the ouster to the tithes 
laid in the declaration ; for thedefendant might have ousted 
the plaintiff of tithes in R., which did not belong to the rec- 
tory of D.{s) 

In an ejectment brought in the county of Durham, the 
plaintiff declared " for coa.\ mines in Gate side," generally, 
not specifying the particular number; and it appearing, 
upon a writ of error, that such was the customary mode of 
declaring in the county, the judgment for the plaintifi' wai 
afirmed.(f) 



thai in JParrall t. Haiptr, 1 RDllRep. 66, 68. 

sjectiun Dyer 84, 5, 

rory, or (,■) J-iuny, Dyer, 116, (6). 

inio ap- (j) BnJdwin i. Wine, W. Ji>nea,EQI| 

slBintifl* tamen t/u/Erc, cl vide Goodrigbt, d> 

e Jaciia Sinailieaoi, ». Slrottier, Blk. 706. 

liy: lju[ ii)H'kitlinghaiar..itutrtwi,4Mad. 

Bald- 143. S. C. I Show, 364 S. C. Salk. 
S6S. S. C. Cwtb. 377. S. C. Comb. 

36. (b). aul. ' 
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If a person eject another from land, and build thereon, 
it is sufficient if the owner bring bis ejectment for the land, 
without mentioning the building, except where the building 
is a messuage, and then perhaps it ought to be particularly 
named.(ti) 

(u) Goodiiile, d, Cheaeff r. Alker, Bnrr. 133, 144. 
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CHAPTER III. 

OF THE TITLE NECESSARY TO SUPPORT THE ACTION OF 

EJECTMENT. 



THE modern action of ejectment is the most simple and 
readj mode of trying every species of possessory title ; 
and nearly all the minute and perplexing distinctions with 
which our laws of real property abound, «ire to be found in 
cases where this form of action has been adopted. A full 
inquiry into all the points discussed in these cases, would 
render this treatise far too voluminous for practical pur- 
poses, and, indeed, would be foreign to its design, which is 
to treat of the remedy by ejectment, and not of the. laws 
of real property ; whilst, on the other hand, an enumera- 
tion only of the different titles sufficient to support an eject- 
ment, would be of little service either to the student or 
practitioner. It is intended therefore to keep a middle 
course, first discussing the general principles upon which 
the remedy is founded, and afterwards stating in succession 
the various persons, who, from the nature of their several 
estates, are entitled to maintain the action ; pointing out 
the leading cases under each separate title, but leaving the 
more minute distinctions to those publications, which treat 
expressly of the laws of real property. 

As the party in the possession of property is presumed 
to be the owner of the same, until the contrary is proved, 
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it is necessary for a claimant in ejectment to show in him- 
self a good and sufficient title to the lands, to enable him 
to recover tkem from the defendant. He will not be 
assisted by the weakness of the defendant's claim. The 
possession of the latter, gives him a right against every 
man who cannot establish a good title ; and if he can an- 
swer a jonmayacic case on the part of the lessor of the 
plaintiff, by shewiiirg the real title to the land to be in 
another, it will be sufficient for his defence, without also 
proving that he holds the lands with the consent, or under 
the authority of the real owner.(i?)[3] And the case will 

(v) Rotf d. Haldane, ▼. Harvty, 4 Burr. 2484. * 



[3] This rule, thus broadly laid down, ig subject to numerous exception!. 
A mortgagor is never suffered to set up the title of a third person against his 
mortgagee, Doe. ▼. Pef^^e, 1 T. R. 766, note So in ejectment by the second 
mortgagee against the raoi-tgagor, the defendant was not suffered to set up 
the first mortgage in bar of the second, lb. 760. S. C. 3 Wheaton's Rep. 226, 
226. n. Bull. N. P. 110. 

And the mortgagor is deemed the legal owner of the land, as to all persons 
except the mortgagee, and may maintain 'ejectment Collin* v. Torrey, 7 
Johns. Rep. 278. Willingtm v. Ga/e, 7 Mass. Rep. 138. Porter v. Millet, 9 
Mass. Rep. 101. Hitchcock v. Harrington, 6 Johns. 290. Sedgwick t. Hallen- 
badCi 7 Johns. 376. Jackson v. Pratt, 10 Johns. 381. 

A person entering into possession under another, and acknowledging his 
title, cannot set up an outstanding title in a third person. Jackson v. Stewart, 

6 Johns. 34. Jackson v. De Walts, 7 Johns. 167. Menhall v. fVrighif 3 Mass. 
Rep. 138. 

Whether there is a tenancy, or not, is matter of fact, and the defendant may 
produce parol OYidence to disprove the existence of it. Jeickson ▼. Vosburgh, 

7 Johns. 186. 

A lessee will not be permitted to show that the land leased to him is out of 
the boundaries of the lessor's premises. Jackson v. JVhitford, 2 Caines' Rep. 215. 
Brant v. Livermore, 10 Johns. 358. 2 Camp. 12. 

Where defendtftit entered under w^., and afterwards obtained a release from 
B., be cannot set up B.'s titie against a person claiming under A, Jackson v. 
Hinman, 10 Johns. 292. 

Befendant entering iato possession for a year, and holding over, cannot 
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not be varied, although the lessor can prdve that he 
hafi previously been himself in possession of the premi- 



object to his lessor's title» or show title in a third person. Jackson v. M*Leodj 
12 Johns. 182. 

Defendant entering under one tenant in common i cannoty afler partition 
made, object to the title of the co-tenant. Jackson v. Creal h Kefloggy 13 
Johns. 116. and Smith v. Burtis, 9 Johns. 174. 

A person coming into possession under A.y cannot set up a title which A. 
would not be permitted to set up. Jackson v. Harder, 4 Johns. 202. 

A tenant cannot resist his landlord's recovery in eje4^tment, by vi^ftue of an 
adverse title acquired during his lease. Lessee of GaUowagf y. Ogle, 3 Bin- 
ney,468. * , 

A defendant entering without title, and afterwards agreeing to purchase of 
the lessor of the plaintiff) was held to have recognized him as landlord, and 
was not admitted to dispute his title. Jadcson v. Reynolds, 1 Caiues' Rep. 444. 
Jackson v. fVhitford, 2 Caines* Rep. 215. Jackson v. Vosburgh, T Johns. '1B8. 

But where tenant is in possession under an adverse title, and a|>plies to tht 
lessor of the plaintiff to purchase, and requests to be considered as his tenant, 
he was permitted to show that the application was founded in mistake, or that 
the fee existed in himself or out of the lessor. Jackmn v. Cutrd^, 2 Johns. 
Cas. 353. 

A person in possession covenants to pay for the land — in ejectment by the 
covenantee, defendant is estopped from setting up an outstanding title, unless 
he can show deceit in the agreement. Jackson v. jSyres, 14 Johns. 5234. 

In ejectment by the grantee, in a mere voluntary conveyance, the heir of 
the grantor cannot set up want of consideration, in bar of the action, for the 
deed, fraudulent as to creditors, b good against the grantor. Jackson r. 
Gamsey, 6 Johns. 189. 

A purchaser under an execution, is in the place of the defendant, and qwui 
tenant, and, in ejectment by the landlord, cannot set up title in a third per- 
son. Jackson v. Graham, 3 Caines' Rep. 188. 

Nor can the defendant, or a person in under him collusively, set up a title 
in a third person against the purchaser. Jackson v. Bvsh, 10 Johns. 223. 

The rule that a plaintiff must recover on the strength of his own title, and 
not on the weakness of the defendant's, does not apply against a plaintiff 
who was fraudulently induced by ^e defendant to purchase a weak title. 
Lane v. Beynard, 2 Sergeant h Rawle, 65. 

Defendant claiming title under same survey as plaintiff, cannot object to 
the correctness of the survey. Powers v. M^Ferran, 2 Sergeant & Rawle, 44. 

The purchaser of an equity redemption, sold on execution, can aver na 
title against any other person than the execution d«btar, ar his immediate as- 
signs. Forsttr t. Mellm, 10 Mass. Rep. 4Sn. 
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ses.[4] Thus, where a lease, made by a rector, was rendered 
void by his non-residence, his lessee was not allowed to reco- 
ver against a, stranger, who, without any title whatsoever, 
pusted him^ and got possession.(zo) So, also, wb^re a man 
leased land for years, and his lessee, after having been inpos' 
session a considerable time^ made an under lease, the under 
lessee, upon an ejectment brought by his inunediate lessor, 



(w) DoCf d. Crisp f v. Barber ^ 2 T. plainiiff has a priority of pogsessioiij 
R. 149. It is said in the ca^e of J3l- and no title is found for the defendant, 
kn y. RivimftQtit 2 Saund 111. that the plaintiff shall have judgment;" 
*< in ejectment, if it appear by the re- but this doctrine seems directly over- 
cord of a special v^rdict| that the ruled, by the ^ase here cited. 



[4] A mere trespasser or intruder, cannot protect himself by setting up an 
•utstanding tiUe in a stranger. Jackson v. Harder, 4 Johns. 202. 

Where the plaintiff relied upon a mere possessory title, he was not bound 
to shoiv a posses»ion of twenty years, where the defendant had entered, without 
claim or color of title. The entry was tortious, and a party shall not derive 
a right from his own unlawful act Jackson v Hazen, 2 Johns. 24. 

If the lessor shows himself in the peaceable possession of land, and that 
he was forcibly dispossessed, the defendant will not be permitted to set op 
tide to defeat it. He must restore the party to his possession, wrongfully 
taken from him, in the first place. PeopU v. Leonard^ 1 1 Johns. 609. 

Bat in the case of Jackson v: Seelye, (^16 Johns. 200^ Spencer, Ch. J. says, 
*^ individually, I am of opinion, that a forcible entry on the premises will not 
** estop the defendant from asserting an independent right to retain the pos- 
'< session. The action of ejectment includes a trespass, and is founded on 
'* the notion that the defendant has forcibly entered upon the possession of 
" the nominal plaintiff. It may safely be asserted, that any defence, whichj 
"ask respects the right to the premises, would protect the defeiidant from 
** the recovery of damages in an action of trespass qfuare elausitm fregitf 
" will, dt fortiori, protect a defendant in ejectment." In the case of Hi/alt v. 
Wood, (4 Johns Rep. 150) it was decided, that if one having a possessory 
title to land, enters forcibly, and turns out a person who has a naked posses- 
sion only, the latter could not maintain trespass, although the person enter- 
rag forcibly might be indicted for a breach of the peace. 

A naked possession is sufficient title on which to recover against a mere 
trespasser^ who can show «• better title. fVo9d$ v. Lane, 2 Serg. &. Rawle, fi3. 
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was allowed to shew that the lease from the original lessor 
had expired, and thereby nonsuited the plaintiif.(a7) [5] 

In order to enable a claimant to support an action of 
ejectment, he must be clothed with the legal title to the 
lands.(y) No equitable title will avail. And this princi- 
ple is so fixed and immutable, that a trustee may maintain 
ejectment against his own cestui que trust j{z)[Q'] and an 
unsatisfied term outstanding in trustees will bar the Re- 
covery of the heir at law, even though he claim only sub- 
ject to the chai^e.(a) In the time of Lord Mansjield, 

{x) Englandf d. Sybum, v, Slade, Luxtotiy 6 T. R. 289. 

4 T. |l. e&Z. (z) RoCf d. Reade, ▼. Read, 8 T. R. 

(y) GoodtitU, d. Jones, v. Jones, 7 } 18, 123, 

T. R. 43, 47. Doe, d. Da Costa, ▼. (a) Doe, d. Hodson, v. Staple, 2 T. 

Wharton, ST.K 2. Doe, d. Blake, v. R. 684, 

[5] But if defendant proves a title out of the lessor of the plaintiff, it must 
be a good and subsisting title, and if the plaintiff shows a good title, the pre- 
samption of the extin^ishment of the outste^iding title will be liberally in- 
dulged. Jackson v. Hudson, 3 Johns. Rep. 375. Jackson v. Todd, 6 Johns. 257. 

Where more than 20 years have run a&^inst an outstanding title, it cannot 
be set up as a bar. Jackson v. Harder, 4 Johns. 202. 

So, where a defendant produces a lease ibr 1000 years to another, he must 
show possession under the lease within twentj^ yean, fiull. N. P. 110. 

[6] This principle has been recognized by the Supreme Court of New-York, 
in the ca^e of Jackson v. Deyo, 3 Johns. Rep. 423. The only way in which 
an equitable title can be assisted at law, is, by allowing the presumption hi 
certain cases to prevail, that there has been a conveyance of the legal estate. 
Jackson v. Pierce, 2 Johns. Rep. 221. 

But when the case precludes any such presumption, the legal title is pe- 
remptory, and must prevail, and especially if the equitable title be dubious. 
Jackson ▼. Sisson, 2 Johns. Cases, 321. Jackson v. Van Slyck, 8 Johns 487. 

In Pennsylvania, where there is no Court of C^hancery, the courts at law 
itay the execution, where defendant has an equitable title tu the lands. Lessee 
of Mathers v Akewright, 2 Binney, 93. 

In that State the vendee of lands may recover them by ejectment, under 
articles of agreement for the sale, upon tendering the purchase money, and 
their courts at law enforce articles of agreement for the sale of lands, by 
ejectment, in all cases where a Court of Chancery would decree a s^ieciiic 
performance. Haton ▼. ^"orrisr, 4 Binney, 77. 
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indeed, the Court of King's Bench seemed inchned to adopt 
a different principle, and to exercise a species of equitable 
jurisdiction in this action. Thus, a mortgagee waa per- 
mitted to maintain ejectment against a tenant, claiming 
under a lease granted prior to the mortgage, provided he 
gavis notice to the tenant, that he did not intend to disturb 
the possession, but only to get into the receipt of the rents 
and profits of the estate ;(6) the legal estate of a trustee was 
not allowed to be set up against the cestui que trust ;(c) 
and a reversioner was allowed to recover his reversionary 
interest, subject to a lease and immediate right of posses- 
sion in another. (eJ) These cases, however, have long been 
overruled, and the clearness and certainty of the pringiple 
since adopted amply compensate for the partial incon- 
venience it may at times occasion. 

The claimant must also have a right to the possession ; 
that is to say, he must have a right of entry upon the lands 
at the time of the demise in the declaration. And what- 
ever takes away this right of entry or possession, and turns 
the same into a right of action^ will also deprive the claim- 
ant of his remedy by ejectment, although the legal title 
still remains in him. But if he be entitled to the possession 
at the time the demise is laid, it will be sufficient, although 
such right of possession be divested before trial ; for the 
action of ejectment is intended to give the party compensa- 
tion for the trespass, as well as to enable him tp recover 
possession of the land ; addd he has a right to proceed for 



(b) Kttih^ d. Warnjti v. Hall^ Doug. Doe^ d. Gibbon^ v. Poltf Doug. 710. . 
21. Moss V. Gallimore, Doug. *79. 721, et vide Oates, d. WigfiUl, ▼. Bry- 
B. N. P. 96. doni Borr. 1895. 1901. 

(c) Lade y. Hotfrrd, B. N. P. 110. (d) Per Bulltr, J. id Doe, d. Brif- 
3. C. Burr. 1416. S. G. Blk. 428. tm^ ▼. Ptggt, 1 T. R. 759. (mno<M.) 
Doe, d. HodMoriy v. Staple^ 2 X^ R. 664. 

5 







34 OP THE TITLE NECESSARY I* THE 

such trespass, although his right to the possession should 

oease.(e)[7] 

The origin of the principle, that the lessor must have a 
right of entry, has already been considered,(y) and we 
must now notice the several ways by which this right of 
entry or possession may be destroyed.' The consideration 
of the effects of fines levied with proclamations, and of the 
right of entry, as between landlord and tenant, for con- 
dition broken, will be reserved for the two following chap- 
ters : those acts only are here to be considered, which take 
away the right of entry from the claimant, but leave in him, 
notwithstanding, the right of property or of action. 

In this point of view, a right of entry may be destroyed 
in three several ways. First, by Discontinuance ; secondly, 
by Descent ; and, thirdly, by the Statute of Limitations. 

I. By Discontinuance. 

A discontinuance of an estate signifies such an alienation 
made or suffered, by any person seised of an estate-tail, or 
in autre droit, in things which lie in livery, as takes away 
the entry of the person entitled after the death of the 
alienor. 

" This injury happens when he who hath an estate-taily 
maketh a ^larger estate of the land than by law he is en^ 

(c) DoCf d. Grundy f v. Clarke, 14 (/) Vide ante, 10. 
East, 488. 



[7] Ejectment being merely a possessory remedy, will not lie in favor of 
a person already in possession ; and, therefore, a landlord having obtained 
possession, cann6t bring ejectment, in order to bartlie right of his absconding 
lessee. Jackton v. Haket, 2 Caincs' Rep. 33d. 
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titled to do : in which case the estate is good, so far as his 
power extends who made it, but no farther. As if a tenant 
in tail makes a feoffment in fee-simple, or for the Ufe of the 
feoffee, or in tail ; all which are beyond his power to make^ 
for that, by the common law, extends no farther than to 
make a lease for his own life : here the entry of the feoffee 
is lawful during the life of his feoffor ; but if he retains 
the possession after the death of the feoffor, it is an inju- 
ry, which is termed a discontinuance ; the ancient legal 
estate, which ought to have survived to the heir in tail, 
being gone, or at least suspended, and for a while discon- 
tinued. For, in this case, on the death of the alienors, 
neither the heir in tail, nor they in remainder or reversion, 
expectant on the determination of the estate-tail, can enter 
on and possess the lands so alienated ; because, the original 
entry of the feoffee being lawful, and an apparent right of 
possession being thereby gained, the law will not suffer that 
right to be overthrown by the mere act or entry of the 
6laimant.(^) 

By die common law, an estate-tail may be discontinued 
five ways : first, by confirmation with warranty ; secondly, 
by feoffment; thirdly, by fine; fourthly, by common re- 
covery ; fifthly, by release.[8] 

An estate-tail cannot, however, be discontinued, except 
where he, who makes the discontinuance, was once seised 
by force of die in-tail, that is, seised of the freehold and 

/^ 3 Blk. Com. 171, H. 



[8] By a statate of New- York, (1 Key. Laws, 62.) tenancies in-taU are abo- 
lished ; and persons who, if the act were not |>a8sed, would be seised in fet« 
mil, are, bj that statute, declwed to be seised in fee-simple. 
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inheritance of the estate in tail, and not of a remainder or 
reversion expectant upon a freehold.(A) Hence, if there 
be tenant for life, the remainder in-tail, &c. and tenant for 
life, and he in the remainder in-tail levy a fine, this is not 
any discontinuance or devesting of any estate in remainder, 
but each of them passes that which they have power and 
authority to pass.(i) 

So, also, to make a discontinuance, by levying a fine, it is 
necessary that the estate should pass to the alienee by 
virtue of the fine ; if, therefore, the tenant in-tail first 
alienate his estate, by modes of conveyance, which trans- 
fer only the possession, and not the right, as by bai^n and 
sale, lease and release, &c. and the grantee is seised bjf 
virtue of such conveyance^ a fine, levied afterwards by the 
tenant in tail, will not operate as a discontinuance of the 
estate-tail ; but the right of entry will remain to the re- 
mainder-man, or reversioner, for the first five years after 
his title accrues. (j) 

But, where tenant in tail-male, with remainder over io 
fee, in consideration of a marriage, conveyed his estate-tail 
by lease and release, to trustees, and their heirs, to several 
uses, and, in the release, covenanted to levy a fine to the 
same uses, and did, after his marriage, levy a fine, in pur- 
suance of his covenant, it was held that this fine operated 
as a discontinuance of the estate ; because, the lease, re- 
lease, and fine, were all but one assurance^ atid operated 
as such 5 for, that the deeds could only be considered as a 
covenant to levy ajine, and were incomplete till the fine was 
levied, so that the estate-tail passed by the fine.(A;) 

• 

(h) 1 Inst. 347, (6), et vide Litt. (;) Sei/mour's case, 10 Co. 96,( a). 

s. 640. 668. (k) Doe, d Odiame, r. JVkiteheeidf 

(i) 1 Utt. 302, (b). Burr. 704. 
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This case was distinguished from Seymour'*, because, in 
that case, the fine was not levied until a year after the bar- 
gain and sale was enrolled, and it was expressly found by 
the yerdict, that the bargainee entered, and was seised by 
force of the bargain and sale only ; so that the bargain and 
sale was totally unconnected with the fine ; nor did it ap* 
pear that any fine was intended to be levied at the time 
when the bai^ain and sale was executed. 

In the case oi Moor v. Blake^{l) which was an ejectment 
tried before the late Mr. Justice Goidd^ the title of the les* 
8or of the plaintiff was under a marriage settlement, by 
which certain premises were settled on the husband and 
wife for their Uves, and the life of the survivor, remainder 
to trustees, to preserve contingent remainders, remainder 
(^ter a power of appointment which had never been exe- 
cuted) to all and every the children of the marriage, as te- 
nants in common tn-tot7, with cross remainders, in default of 
issue o{ any child, to the survivors in-iaily with remainder 
to the survivor of husband and wife, in fee. Three daugh- 
ters were the issue of the marriage ; the first of whom died 
without issue, the second married the lessor of the plaintiff, 
and the third married the defendant Blake^ and died zottA- 
oui issue ; previous to her death, however, she and her hus- 
band had levied a fine, with proclamations of her moiety, to 
recover which the ejectment was brought. The counsel 
for the defendant prbved the fine levied with proclamations, 
upon which the plaintiff was nonsuited : the learned judge 
declaring, that, in his opinion, the levying of the fine had 
discontii^ued the estate-tail, taken away the claimant's right 
of entry, and driven him to his writ of formedon. 

(0 Run. Eject. 46 
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By the common law, the alienation of a husband, who 
was seised in right of his wife, worked a discontinuance of 
her estate ; but now, by the 32 Hen. VIII. c. 28. s. 6. it is 
provided, that no act of the husband only shall work a dis- 
continuance of, or prejudice, the inheritance or freehold of 
the wife ; but that, after his death, she, or her heirs, may en- 
ter on the lands in question ; and, therefore, the wife, or her 
heirs, may now, in suchcases, support ejectment. 

A feoffment by husband and wife is within this statute ; 
because, in substance, it is the act of the husband only ; but 
a fine levied by the husband and wife is not.(m)[9j 

When, also, the husband and wife are jointly seised to them 
and their heirs, or the heirs of their two bodies, of an estate 
made during the coverture, and the husband makes a feoff- 
ment in fee, and dies, the wife may enter under the pro- 
visions of this statute, although it was the inheritance of 
them both.(n) 

By the statute of 1 1 Hen. VII. c. 20. it is also provided, 

(m) 1 Inst. 326, (a). CromweWt (n) 1 Ihst. 326, (a). Qrmdey't case, 
case, 2 Co. 77, (6). 8 Co. 142, (6). 



[9] By a fttatnte of N«w-York, (1 Rev. Laws, 369.) a ferae-coveit may con- 
vey lands by deed, by acknowledging its ezecutioti, on being examined by a 
judge, he. privately, and apart from her husband. 

A grant in fee, by husband and wife, of the wife's lands, not acknowledged 
by the wife, parses only the husband's interest, and the estate, after his death, 
reverts to his wife or her heirs. Jackson v. Sears, 10 Johns. 436. , 

And her subsequent acknowledgment does not relate back to the time of the 
execution of the deed. Jackson v. Stevens, 16 Johns. 110. 

Where husband and wife execute a deed of wife's lands, which was not then 
acknowledged, and they afterwards execute and acknowledge another deed of 
the saine land, to a second person, and the wife afterwards acknowledges the 
first deed, the title to the land is vested in the second grantee. /M. • 
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that " if a woman has any estate-tail jointly with her hus- 
band, er only to herself, or to her use, in any lands or here- 
ditaments of the inheritance or purchase of her husband, 
or given to the husband and wife in tail, by any of the an- 
cestors of the husband, or by any other person seised to the. 
use of the husband, or his ancestors, and shall hereafter, 
being sole, or with any other after-taken husband, discon- 
tinue, &c. the same, every such discontinuance shall be 
void, and it shall be lawful for every person to whom the 
interest, title, or inheritance, after the decease of the said 
woman, should appertain, to enter," &c. 

This statute is, for the most part, confined to convey- 
ances by the husband, or his ancestor, for the advancement 
of the wife.(o) Hence, if land be settled by the ancestor 
of the wife, in consideration of the marriage, it is not with- 
in this act *, for it shall be intended that the advancement 
<rf the wife wa§ the principal cause of the gift.(/?) But, 
where the conveyance is by a stranger, in consideration of 
the wife's fortune paid by her father to the vendor, and 
other money paid by the husband, it is within the act.(y) 
So, if the conveyance be by the husband, or his ancestor, in 
consideration of marriage, although it be joined with a mo- 
ney consideration, yet it is within the statute. (r) But no 
estate is within the meaning of this statute, unless it be for 
the jointure of the wife* Hence, although an estate de- 
vised by the husband to the wife in tail, with remainder 
over to a stranger in fee, be within the words, yet it is not 
within the meaning of the statute ; for it shall not be in- 
tended to be for a jointure, where no inheritance is reserv- 
od to the husband or his heirs, and the meaning of the sta- 

(o) Foster v. Pitfallt Cro. Eliz. 2. S. (q) Pigffot v. Palmert Moore, 250. 
0. 1 Leon. 261. (r) Kirkman v. Thornton, Ore. /ac. 

(p) Ki/ntuton ▼. Uoydf Cro. J%c. 624. 474. 



-^ 
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tute is, that the wife shall not prevent the lands des^cendii^; 
to the heirs of the husband. (;) 

If the issue in special-tail, with reversion in fee expec- 
tant, levy a fine, and afterwards his mother, being tenant 
in tail within this act, make a lease for three lives (not war- 
ranted by the statute 32 Hen. VIII. c. 28.) living the issue ; 
the eonusee may enter.(f) But if the reversion in fee bad 
been in another, the eonusee could not enter, because he 
would have nothing but by estoppel ; nor the heir, because 
he had concluded himself by the fine ;(«) nor the fssue.Ct?) 

Formerly an alienation made by" a sole corporation, as a 
bishop, or ft dean, without the consent of the chapter, waB 
a discontinuansce ; but since the disabling statutes,(w) which 
declare such alienations absolutely void, ah initio^ no dis- 
continuance g:an by auch means be efiected.(a;) 

2. By DESCENT.(y) 

" Descents, which take away entries, are, when any one, 
seised by any means whatsoever of the inheritance of a 
corporeal hereditament, dies, whereby the same descends 



(«) Foster ▼. PUfall, Cro. Eliz. 2. S. always lay his demise in the time of 

C 1 Leon. 261. the ancestor, and elect not to be dis« 

(i) Brown*s caseiS Co. 60, (b). ' seised ; but a general account of the 

(u) Ward y WaltheWf Cro. Jac. 178. doctrine of descent cast is given here^ 

(v) linco/n CoZ^ case, 3 Co. 61 „ (a), in order to render this part of ihe 

(w) I Eliz. c. 19. 13 Elis. c. 10. subject complete. Vide Taylor, d. >^t' 

(x) F. N. B.194: •• kvM, v. Horde, (Burr. 60.) where' the 

(jy) It is scarcely possible to sug- history and principles of the doctrine 

gest a case, in which the doctrine of of descent cast are most ably investi- 

descent cast can be now so applied, gated by Lord . MansJUld. Vide aUo 

as to prevent a claimant from main- WUliam, d. ^Haghei, v. Thomeu, (12 

taining ejectment, as, from the prin- East, 141.) 

ciples of disaeisin at election, he may 



ACTION OF EJECTMENT. 41 

to his heir : in this case, however feeble the right of the 
ancestor might be, the entry of any other person who claims 
title to the freehold is taken away ; and he cannot recover 
posseseion against the heir by this summary method, but 
is driven to his action to gain a legal seisin of the estate* 
And this, first, because the heir comes to the estate by act 
of law, and not by his own act ; the law, therefore, protects 
his title, and will not suffer his possession to be divested, 
till the claimant hath proved a better right* Secondly, be- 
cause the heir may not suddenly know the true state of his 
title ; and, therefore, the law, which is ever indulgent to 
heirs, takes away the entry of such claimant as neglected 
to enter on the ancestor, who was well able to defend his 
title ; and leaves the claimant only the remedy of an ac- 
tion against the heir. Thirdly, this was admirably adapt- 
ed to the military spirit of the feudal tenures, and tended 
to make the feudatory bold in war ; since his children could 
not, by any mere entry of another, be dispossessed of the 
lands whereof he died seised. And, lastly, it is agreeable 
to the dictates of reason, and general principles of law.'^z) 

This doctrine of descent cast does not apply, if the 
claimant be under any legal disabilities during the life of 
the ancestor, either of infancy, coverture,, imprisonment, 
insanity, or being out of the realm ; because, in all these 
cases there* is no neglect or laches in tlie claimant, and, 
therefore) no descant shall bar or take away his entry'.(a) 
Nor does it affect copyhold, or customary estates, where 
the freehold is in the lord ;(6) nor cases where the party 
has not any rjemedy but by entry, as a devisee.(c) 





(z) 3 BBc. Com. 176; 


(6) Doe J d. Cookj ▼. Danvent 7 Bart, 




(tf) Lift. I. ^. c, 6, 


2^. 

(f) Co. Litt. 240, (6). 


1 


« 


6 ' 
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The right of entry may be t<^ed, or taken away;, by a 
descent cast,, in cases of abatement, intrusion, aad di/s^ 
seisin.{l] 



■^^ 



[T] "The distinction between a disseisin, by election, as contradistin- 
^ gruisbed from a disseisin, in fact, was taken for the benefit of the owner of 
<< the land, and to extend to him the easy and desirable remedy of assiie of 
« novel disseisin, instead of the more tedioiiB remedy by a writ of entry. 
« Whenever an act is done, which, of itself,, works an actual disseisin, it is 
" still taken to be an actual disseisin, as if a tenant, for years, or at will, 
« should enfeoff in fee. On the other hand, those acts, which are susceptible 
« of being made disseisins by election, are no disseisins till the election of 
'* the party makes them so ; as if a tenant at will, instead of making a feofi^ 
** ment in fee, should only make a lease for years. The distinctions between 
<< disseisins in fact, and disseisins by election, were enforced in the rery 
<< distinguished case of Atkiftu v. Hbrdey (1 Burr. 60<) and they have been his- 
« torically and ingeniously illustrated by Mr Butler, in a note to Coke Little- 
« ton, 330, b. note 285." Per Kenti S, Jackton ▼. RogerSy 1 Johns. Cas. 36. 

An actual disseisin is necessary in order to cast a descent The rightful 
owner must have been tortiously ousted, either by violence, or by some act 
that the law regards as equivalent in its effects. Disseisin is an estate gained 
by wrong and injury, and therein differs from dispossession, which may be 
by right or wrong A peaceable entry on land, apparently vacant, funnishes, 
per stf no presumption of wrong. An entry, not appearing to be hostile, is to 
be considered an entry under the title of the true owner. Where the heir re- 
lies on a descent cast, he must show die entry of his ancestor to have been 
tortious, and not congeable. Smith v. Burtis, 6 Johns. 198— aho, vide Jad^ 
ton V. SchoonmakeTf 4 Johns. 3iH). and authorities cited. 

The surrender of the lands of an infant (sed quture) to a third person, by 
his guardian, is a disseism, and the ipfant b bound to bring his action with- 
in ten years after coming of age. Jackson y. WhUlocky 1 Johns. Cas. 213. 

A lease for years, by a tenant at will, is no disseisin, unless the true owner 

elect to make it so; nor dees it destroy his capacity to. devise. Blunden v. 
Bought Cro. Car. 302. 

A disseisin renders the disseisee incapable of devising ; for a devisor must 
die seised,, and the disseisee has only a right of entry, which is not devisable. 
IPoweU on Devises, 164, HobeHs on WUls, 297. J^mkef v. Cook^ 11 Mod. 
128. Goodright v. ForeHer, 8 £a8t»66a. Cniise's Digest, 28, 29. TiUe Devise, 
chap. 3. sec. 25. and 28. 

But if devisor re-enter, the devise becomes valid, he then being considored 
as in possession, by relation, (torn the time his title accrued, ibid. 

If a testator,^ being disseised, devise hit interest to the disseisor^ it eperfttes? 
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By the 'common law, if an abator, or intrader, or dis* 
Beisor, died in peaceable possessioD, the descent to the 
heir gave to him a right of possession, and took away from 
the true -owner his right of entry, although such death hap- 
pened immediately after the wrongful acquisition of the 
lands ; but by the statute of 32 Hen. VIII. c. 33. it is pro- 
vided, that '^ the dying seised of any disseisor of and in 
any lands, &c« having no title therein, shall not be deemed 
a descent, to take away the entry of the person, or his heir, 
who had the lawful title of entry at the time of the descent, 



*.t ,^ 



ms a release, but ha cannot devise the lands to any other person. Pwr v. A0« 
^'ftfon, 10 Mass. Rep. 131. 

A devise is an intimation of an election not to be disseised. Jadcton ▼. JRO- 
gtrSi 1 Johns. Cas. 33. 

A donee under a parol gift of land leases, and the donor merely permits 
llie lessee to build and enjoy the term, it does not operate as a disseisin unle« 
by election. Jatkton ▼. Rogert, 1 Johns. Cas. 33. 

^ A person enters on land without title, and the tenants attorn to him ; this is 
not aidisseisin or ouster ; for tite attornnient is null and void by the statute. 
Jackson v. DeloMey, 13 Johns. 653. 

The descent of a tenant at sufferance wiU not toU an entry. Jaduon ▼. 
Jlaymondf 1 Johns. Cas. 88. 

The holdings over of a tenant Ibr yean Is no disseisin, except by election^ 
and the bringing an ejectment is not an election to be disseised. Ibid, 

In Smartd v. WiUianu, (Salk. 246.) Holt held, that where mortgagee ai- 
tigned, the mortgagor, by the coveiutfit to enjoy till default of payment, is te- 
nant at will, the astignofient made him tenant at suiibrance, bat his continuant^ 
in possession could never make a disseisin, nor divest the term ; otherwise, had 
the mortgagor died, and his henr entered ; for the heir was never tenant at 
will, and his first entry was tortious ; but had the mortgagee entered on the 
mortgagor, and the mortgagor had re-entered, the re-entry woold be tortiooe. 

The same pcunt is ruled in QotUd v. AWMnaK, 6 Mass. Rep. 239. 

A corporation cannot acquire a freehold by a duseisin committed by itself. 
Waton T. H^mif 2 Mass. Rep. 008. 

Where a disseisor employed an agent to prooore a deed from the owner of 
the land, and the agent took the deed in his own name, the disseisin was not 
thereby purged, and nothmg passed by the deed. SmaU v. Proctor, 16 Mass. 
Rep. 405. 

Where a conveyance of land was obtained by fraud. It did not operate such 
t disseisin as to disable the grantor to devise the land conveyed by such deedi 
Sniihmidt v. Jorikoh 1& Mass. Rep. 113. 
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unless the disseisor has had peaceable possession for "Bye 
years next after the disseisin, without entry or continual 
claim by the person entitlod.^^ This statute, however, 
being a penal one, is construed strictly, and does not ex- 
tend to the feoffee, or donee of the disseisor, mediate or 
immediate, and, therefore, the descent in such cases re- 
mains as at the common Iaw.(c?) It is also said, that 
abators and intruders are not within the statute : but the 
successors of bodies politic and corporate in cases of dis- 
seisin are within its remedy, although the statute speak of 
him, that at the time of such descent had tide of entry, or 
his heirs ; for the statute clearly extends to the predecessori 
being disseised, and, consequently, without naming his sue* 
cessor, extendeth to him, for he is the person that, at the 
time of such descent, had title of entry.(e) 

If there be tenant for life, the reversion in fee, and 
tenant for life be disseised, and die, and the disseisor after- 
wards die within five years, the reversioner is within th^ 
benefit of the statute, and his entry is not taken away ; for, 
after the death of the tenant for life, it is a continuation of 
the same disseisin to the reversioner. But if the disseisor 
had died seised, and the tenant for life had afterwards died, 
there the descent would have taken away the entry of the 
reversioner, because there was no continuation of the same 
disseisin upon the reversioner. The act only continues a 
right of entry in the disseisee, where a right of entry was 
once in him ; but in the last case a right of entry never was 
in the reversioner, and consequently never having had the 
right of possession, he is not a disseisee within the statute, 
to punish the possession of the heir as an act\ial ouster^ 



(<0 Co. Litt. aw. (0 Co Litt. 238. WmMsli v, Tg^^ 

*ow, Plow. 38. 47. 



I 



4 






ACTION OF EJBCTBICNT* 46 

since the reversioner was never actually ousted either hy 
tihe original disseisor, or his heir*(e) 

It is immaterial whether the descent be in the collateral 
line or lineal ;(/) but a dying seised of an estate for life, or 
of a reversion, or remainder, will not take away an entry ;(g) 
because, for this purpose, it is essentially necessary that 
the disseisor should die seised both of the fee or fee-tail 
and freehold* If, therefore, the disseisor make a lease for 
his own life, or the life of another, and die seised of the 
reversion, this descent will not take away the entry, be- 
cause, although he had the fee, he had not the freehold at 
the time of his death; but if he make a lease for years and 
die seised of the reversion, the entry will be taken away, 
for the fee and freehold are both in him. The law is the 
same in the case of a remainder, and when the land is 
extended upon a statute, judgment, or recognizance.(A) 

It is also necessary, that the descent of Ihe fee and free- 
hold be immediate to bar the entry. Hence, if feme ' 
disseisoress take husband, and have issue, and after- 
wards the husband die, such descent will not take away the 
entry of the disseisee ; because the heir comes not to the fee 
and freehold at once, the latter having been suspended until 
the death of the father, who was tenant by the courtesy, (t) 

To constitute a descent, therefore, which shall take 
away an entry, it appears, that there must be a dying 
seised in demesne of a corporeal inheritance, either in fee 
or fee-tail^ that the rightful owner be under no legal dis« 
ability in the time of the ancestor, and also in those cases 

(e) Go. Liu. 288, Wmbith r. Tmh^ (g) Litt. t. 387, 388. 
, Plow, 38. 47. , (h) Co Litt. 239, (b). 

(J) Co. Litt. 339, (6). (0 Litt. b. 394. 
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to which the statute of 32 Hen. VIII. c. SS. eiitends, tftat 
the disseisor have five yeaffi quiet possession of the Mihu 

3. Bt the Statute or Lm itatiovb. 

By the statate of 21 Jac. I. c. 16. b« 1. it is eMeted^ 
that '' no person shall make any entry upon any lands, &c% 
but within twenty years next i^er his right or tide shall 
first descend, or accrue, and, in default thereof, such person 
so not entering, and his heir, shall be utterly disabled froai 
such entry." Section the second enacts, " that if any per- 
son having a right or title of entry, shall be, at the time of 
the said right or title first descended, accrued, come, or 
fallen, within the age of twenty-one years, /erne covert^ nm 
compos mentis, imprisoned, or beyond seas, Dien such per- 
son, and his heir, may, notwithstanding the said twenty 
years be expired, bring his action, or make his entry, as htt 
mi'j^ht have done before this act, so as such person, or his 
h(Mr, shall, within ten years next after his and their full age, 
discoverture, coming of sound mind, enlargement out of pri^ 
son, or coming into this realm, or death, take benefit of, and 
sue forth the same-, and at na period after the -said ten years*'' 

From the ancient doctrine ofntdlwn iei^fipns wcurrit rtgi^ 
the King is not bound by diis statule,(y )[2] nor ane ecdesi- 



(j) By ttat. 9. Geo ITI. e. 16. laat of claim) Mid wwteqmeaAy so ^dvtnt 

King is disabled from claiming title, possession of lands for sixty yean 

(except to liberties and franchises,) win now be a good tifley even againif 

Duless the same shall accrue within tbe Ike Crovm. 
space of sixty years next before suck 



■•**<»*^p>i^ik«>«i*>««<rii>irf*-^«i^tM 



[2] B^ statate of New-York, (1 Rev. Laws, 184.) no suit can be brought 
by the people of that state for lands, but within farlp yeast afler their title 
accrued, unless the people, or those claiming- under them, shall have receive^ 
the rents and profits thereof, within the said space of fecty ycMk 
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asticri persons widiin it, because it would be an indirect 
means of evading the statutes made to prohibit their aliena* 
tions ; but, with these exceptions, the statute applies to all 
persons, capable of a right to enter ; and, therefore, if it 
appear that there has been a possession by the defendant, or 
those under whom he holds, for the last twenty years, ad- 
verse to the title of the claimant, and that the claimant has 
not been prevented from prosecuting his claim earlier, by 
reason of some of the disabilities allowed by the statute, he 
will be barred of his remedy by ejectment»[3] 

It is not easy to define what will constitute an adverse 
holding of this nature,[4] but it may be safely laid down 



[3] If a person out of possesftion of land) held adversely, convej the same 
to another, the deed is void at the common law, and by the act against cham* 
petty and maintenance, and the title stiu remains in the grantor, and he may 
Bwiintain ejectment. Williamf v. Jackson, 6 Johns. 489. and where demises 
were laid, both frt>m the grantee and grantor, plaintiff was allowed to recover 
•n the demise of the grantor. Ibid. 

The same principle has bfeo recognised by the cowts in Massachusetti. 
i M91S8. Rep. 233. 3 ib. 5?3. 6 ib. 239. 6 ib. 418. 11 ib. 222. 7 ib. 70. 
K) ib. eO. 11 ib. 649. 9 ih. 514. 11 ib. 298. * 

But the possession of a third person is not of itself conclnsive against a cob* 
vftyance by the grantor, but it must be shown to be adverse. CommomoecUth 
T. Dudley, 10 Mass. Rep. 403. 

Where a conveyance of land was obtained by fraud, it did not operate such 
a disseisin as to disable the grantor to devise the land so conveyed. Smiths 
iHck r.Jordani 15 Mass. Rep. 113. 

It is an established rule, that a party in possession, claiming title, may pur* 
chase in an outstanding title to protect his possession. Jaekion ▼. Smith, la 
iobns. 229. 

[4] To make ont an adverse posseision, strict proof must be made, not only 
that the first possession was taken under a claim hostile to the real owner, but 
that such hostility has existed on the part of the succeeding tenants, it is also 
requisite that such possession should b« marked by definite bonndariet. 
Brandi v. Odgen, 1 Johns. 168. Jaekmn v. Waltn, 12 Johns. -366. 

Adverse possession is not to be made out by inference, but by clear and po^ 
sitive proofs anil every pw waptton at ia faveur of .poasessioK m mkwdiiiation 



48 OF TH£ TITLE NECESSARY IN THE 

fbat an adverse possession wil] be negatived, when the par* 
ties claim under the same tide, when the possession of on^ 



to the title of the true owner. Ibid- And Jackton ▼. Sharp, 9 Johns. 167.' 
Wiekham ▼. Conklin, 8 Johns. 227. 

To censtitute an adverse possession, it is not necessary that there should he 
a rightful title ; it must, however, be a possession under claim or colour of 
title, and exclusive of any other right. Smith v. Burtis, 9 Johns 180. Jack' 
ton V. EUis, 13 Johns. 1 18. 

But where defendant holds by adverse possession under a deed, and showt 
that he to(^ possession under it, he is not bound to produce the deed at tlrt 
trial, though called for by the plaintiff. Jackmm nr. Wheat, 18 Johns. 44. 

A claim, or colour of title, sufficient to destniy all presumption that the de* 
ftndant was in possession under the plaintiff, or held in obedience to his rights 
is adverse. But occupation by a mere intruder, will not constitute an adverse 
possession, nor prevent an alienation by the real owner. Jackson v. Todd, 2 
Caines* Bep. 185. 

A grant from the French government is considered as a nullity, and a poi* 
gession taken under such a grant was held not to be adverse. Jackson ▼< 
Walers, 12 Johns. 367. 

Where a person enters without title, and tenants attorn, it is not a disseisin^ 
and the attornment is void, and such entry and attornment will not be consi- 
dered as the coumiencement of an adverse possession. Jaeison v. Dekauey, 

13 Johns. 663. 

Whenever the defence of adverse possession is set «ip, tiie idea of right hi- 
excluded, the fact of possession, and the quo animo it was commenced or con- 
tinued, are the only tests. Sndth v. Burtis, 9 Johns. 180. 

Adverse possession is a question exclusively for the jury ; and the judge 
having directed as to that fact, a new trial was granted. Jaduon v. Joy, 9 
Johns. 103. 

Where a boundary line in a partition deed was in dispute, defendant ma/ 
protect himself, by showing possession under the line for thirty-eight years. 
But he protects himself only by his adverse possession, and cannot show a 
mistake in the deed by parol. Jaa^cson v Bototn,\ Caines' Rep. 368. 

A parol agreement for partition, and a corresponding possession for twenty 
years, is condasive in ejectment. Boyd v. Graces, 4 Wiieaton, 613. Ebal v. 
Wood, I Binney, 216. 

A possession fence made by felling trees, and lapping them one upon an- 
other around a lot, will not suffice to make out an adverse possession, when 
tliat is the only defence, and to countervail a legal title ; but there must be a 
substantial enclosure, and real occupancy, a^possessiopedisf definite, positive^ 
and notorious. Jackson v. Sdwmmaker, 2 Johns. 230. 

fit' jfeant to have been decided by the Supreme Court of Pennsylvania, ia 
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party 18 consistent with the title of the other, when the 
party claiming title has never in contemplation of law been 
out of possession, and when the possessor has acknowledg- 
ed a title in the claimant. 



the cast of Bums v, Stnflf (2 Serg^eaat &iRawle^ 439.) that as adverse pog- 
sessioA of part of dkpated premises, is an adverse possession of the whole. 

A possession of a lot of land, commencing', adversely, twenty-five yean 
ago, by a clearing of four or five acres, without showing on what part such 
clearing was made, and a regular deduction of title, and a priority and con- 
tinuity of possession down to the defendant, is not such an adverse possef- 
sion as will bar the plaintifi' Jackson v« Campbell, 10 Johns. 475. 

yf defendant, ia ejectment, set up the act of limitations, he must stand on 
his own possession, and cannot call in the possession of one whose title the 
plaintiff has purchased to assist him. Cluggage v. Duncan, 1 Sergeant k. 
Rawle» 111. 

If a person, recovering in ejectment, neglects to enforce hii recovery within 
the time laid in his demise, hia right of entry is gone, and his recovery will 
not avail, to take the case out of the statute of limitations. Jaduon v. Hai9i'- 
hand, 13 Johns. 229. 

A. enters into possession, under a lease in feei in 1775, and gives the land 
to B. ' by parol, who continues in possession (except during the war, a year or 
two) until 1798, and conveys to C, who conveys i» D.; it was held a suffix 
cient adverse possession, to bar an ejectment commenced in 1807. Jadtton 
V. JSooref 13 Johns. 513. 

The statute of limitations will not afiect the right of a reversioner, or re» 
mainderman, if a particular estate existed at the time the adverse possession 
began, because the right of entry does not then exist Jadeson v. Schoonmaker, 
4 Johns. 390. Jackson v. Sellicky 8 Johns. 262. 

Where owners of adjoining lands have agreed on a fence, variant from ^e 
lines in their deeds, avowedly for convenience, but continue to claim accord* 
iog to the true line, neither party acquires a title by possession, merely om 
w^count of the fence. BurreU v. Burr ell, 11 Mass. Rep. 294. 

If a person takes possession of land, under one tenant in common, he can- 
not set up his possession as adverse to another tenant in common, though the 
part so possessed by him> happen to fall to such other joint tenant. Jackstn 
V. Crtal and Kellogg, 13 Johns. 116. 

But where a man purchases, and takes a deed of a wh61e lot, supposing that 
he obtained a title to the whole, though it turn out that the grantor owned bat 
one-ninth, still the possession, under such deed, is adverse as to the other pro- 
prietors, and the .grantee will be deemed to have entered as sole owner of die 
whole lot. Jadeson v. Smith, 13 Johns. 406. 
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First, where the parties claim under the same title* 

As if a man seised of certain land in fee have issue two 
sons, and die seised, and the younger son enter by abate* 
ment into the land, the statute will not operate against the 
elder son ; for when the younger son so abates into the 
land after the death of his father, before any entry made by 
the elder son, the law intends that he entered, claiming as 
heir to his father, by which title the elder son also claims«(A;) 
So, also, if the defendant should make title under the sister 
of the lessor of the plaintiff, and prove that she had en- 
joyed the estate above twenty years, and that he had en- 
tered as heir to her, the court would not regard it, because 
her possession would be construed to be by courtesy, and 
not to make a disherison, but, by licence, . to preserve the 
possession of the brother, and, therefore, not within the in- 
tent of the statute ; though, if the brother be once in ac- 
tual possession, and ousted by his sister, it would, it seems, 
be otherwise, for then her entry could not possibly be con- 
strued to be to preserve his possession. (/) 

Secondly, where the possession of one party is consis- 
tent with the title of the other. 

Thus, where, by a marriage settlement, a certain copy- 
hold estate of the wife was limited to the use of the survi- 
vor in fee, but no surrender was made to the use of the set- 
tlement, and after the death of the wife, the husband wai 
admitted to the lands, pursuant to the equitabletitle^ acquired 
by the settlement, it was held that if he had had no other 
title than the admission, a possession by him for twenty 

(k) Co. Litt. s. 3^. Sharrington v. Slrotton, Plow. 29S, 

(/> B. N. P. 102. Co. Litt. 242, (6). 306. 
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years would have barred the heir-at-law of the wife ; but 
as it appeared that there was a custom in the manor for 
the husband to hold the lands for his Ufe, in the nature of 
a tenant by the courtesy, and this withoiU any admittance 
after the, death of the lot/e, the possession of the copyhold 
by the husband was referred to this title, and not to the ad- 
mission under the settlement ; and such possession being 
consistent with the title of the heir at law, he was allowed 
to maintain ejectment against the devisee of the husband, 
within twenty years after the husband's death, though more 
than twenty years after the death of the wife.(m) 

And although one third part of the premises had been 
settled, many years before the marriage, upon a third per- 
son for life, and the steward of the manor, appointed by 
the heir-at-law and her husband, had constantly debited 
himself with the receipt of two-thirds of the rent for the 
husband, on account of his wife, and the remaining one- 
third for the annuitant ; yet, as no surrender had been made 
to the trustees of the annuitant, it was held, that such pay* 
ment to him must be taken to l>e'with the consent of the 
person entitled by law- to the whole premises, so as to do 
away the notion of adverse possession by the husband of 
that third, distinct from his possession of the other two- 
thirds, as tenant by the courtesy after the wife's death. 

So, also, where a copyholder, with the licence of the lord, 
leased the copyhold lands for forty years, with a proviso 
for re-entry, if the rent should be in arrear, and made a will, 
devising such copyhold lands to A., and died, twenty years 
of the lease being then unexpired, and the heir-at-law re- 
ceived the rent from the lessee, from the time of the death 

{m) Dot, d. Milncr, v. Brigfittcertj 10 East, 588. 
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of the copyholder until the expiration of the lease, and for 
ten years afterwards, when the devisee brought an action 
of ejectment ; it was holden, that the devisee was not barred 
of this remedy by the statute of limitations, although more 
than twenty years had elapsed from the time of the death 
of the testator, and the forfeiture of the lease, by non-pay- 
ment of rent to the devisee ; for, until the termination of 
the lease, the devisee had no right to enter, except for the 
forfeiture ; and although he might have entered by reason 
of the forfeiture, yet he was not bound to do so.(n} 

So,, also, where the rents, issues, and profits of a trust es- 
tate were received by a cestui que trust for more than twenty 
years after the creation of the trust, without any inter- 
ference of the trustees, such possession, &c« being consistent 
with, and secured to, the cestui que trust, by the terms of the 
trust-deed, the receipt was held not to be adverse to the 
title of the trustees, so as to bar their ejectment against the 
grantees of the cestui que trust, brought after the twenty 
years. (o) And, indeed, as the cestui que trust is a tenant at 
will (/>) to the trustees, and his possession is the possession 
of the trustees, the statute will never operate between 
trustee and cestui que trust j except in very particular cases ; 
although it seems, that if a cestui que trust sell or devise the 
estate, and the vendee or devisee obtain possession of the 
title deeds, and enter, and do no act recognizing the trus- 
tee's title, the statute will operate from the time of such 
entry.(9)[5] 

(n) Dotf d. Cookf v. Danvertf 7 East, (p) Gree v. JRollCf hd. Raym. 716. 

2W (q) Vide Sugden's Vendor* and Put' 

(p) Keanff d. Lord Byron, y. Dear- chaters, 2 Edit 241. 
don, 8 East, 248. 



[S] As loner ai a trust subsisU, the right of a cestm que tnat cannot be httr- 
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In like manner the payment of interest upon a mortgage 
will prevent the statute from running against the mort- 
gagee, although he may not have been in possession of the 
lauds for upwards of twenty years, because such possession 
is consistent witli the original agreement of the partie8*(r) 

It seems as yet a very unsettled point, whether an en- 
croachment upon the waste adjoining to the demised pre- 
mises, by a lessee, and uninterrupted possession thereof by 
him for twenty years, shall give to the. lessee a possessory 
right thereto, or whether he shall be deemed to have en- 
closed the waste, in right of the demised premises, for the 
benefit of the lessor after the expiration of the term* Lord 
Kenyan^ C. J., Lee, C. J«, and Thompson, B«, have held 
that the encroachment belongs to the lessee, whilst, on the 
other hand. Heath, J., Bulltr, J., Perryn, B., and Graham^ 
B«, have held that the landlord is entitled to it.(^) 

But, at all events, it seems clear, that such possession 
will be adverse to the rights of the commoners, and, indeed, 
to the lord himself, excepting as landlord at the expiration 
of the lea8e.(^) 



(r) BtAcher w. Ftneux, hard Raym. nor, r. Daviei, I Esp. 4(S1. Bryan, d 

740. Child, y, WinUfood, 1 Taunt. 208. 

(s) Doe, d. Colchm^, ▼. MuUiner, (Q Creaeh ▼. WUmat, 2 Taunt. 190, 

1 Etfp. 460. Oeoeft r. Wilmot, 2 (mnotit.) 
Taunt. 100, {in nolis,) DoCf d. ChaU- 



red by the length of time, during which he has been out of ponession. 3 Johns. 
Chan. Rep. 216. Decouehe v, Savetier. 

Trusts are not strictly within the statute of limitations, but equity has wisely 
adopted the principle of the act. Wallace ▼. Duffield, 2 Serjeant & Rawle*a 
Jleports, 527. 

Possession of the eetlui qu€ trust, h not adverse to the title of the trustee. 
9mUh T. King, 1% £ast, 263. 



54 OF THE TITL^ NECESSARY IN TBE 

It should, however, be observed, that altfiough tweiitj 
years peaceable possession PfiW undoubtedly be a good title 
against the lord, qua lord, if the possession were, in the first 
instance, taken in defiance of him, and no acknowledgment 
at any time afterwards made, yet, that if the possession be 
at first by the lord's permission, or the party subsequently 
make an acknowledgment that the lands were originally so 
taken, the statute will never run against the lord ; for the 
possession of a tenant at will, for ever so many yeai^, is na 
disseisin.(ti)[6] 

Thirdly, an adverse possession will be negatived when 
the party claiming title has never, in contemplation of law, 
been out of possession. 

Thus, when ^. devised lands to B., and his heirs, and 
died, and S. died, and the heir of B.^ and a stranger en- 
tered and took the profits for twenty years, upon ejectment 
brought by the devisee of the heir of S. against the stranger, 
it was held that this perception of the rents and profits by 
the stranger was not adverse to the devisee's title ; because, 
when two men are in possession, the law adjudges it to be 
the possession of him who hath the right : the lessor of the 
plaintiff, and the defendant^ were not tenants in common, 
for the defendant was a mere stranger ; and, though he took 

(u) B. N. P. 104. 



[6] A purchaser at sheriff's sale^ becqmes qucui tenant, and is not presumed 
to hold adversely. Jackson v Graham, 3 Caines" Rep. 188. 

The possession of a defendant after a sale, under an execution, can in no 
sense be deemed adverse to the purchaser, for he is quasi tenant at will, un- 
til an actual disseisini or diHtliUmer, on his part. Jackson r. Sfcmbergh, 1 Jobnir. 
Cas. 158. 



• 
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a moiety of the profits, that would not make him a tenant 
in common ; for a man cannot disseise another of an undi- 
vided moietj, as he may of such a number of acre8«(v) 

From the principle that the possession of one join^ tenant, 
parcener, or tenant in common, is prima facie the possession 
of his companion a]so,(»?) it follows, that the possession of 
the one can never be considered as adverse to the title of 
the other, unless it be attended by circumstances demon- 
strative of an adverse intent ; or, in other words, whenever 
one joint tebant, tenant in common, or parcener, is in pos- 
session, his fellow is, in contempiation of law^ in possession 
also ; and it is necessary to prove un actual ouster^ to rebut 
fbb presumpti<>D.[7] 

Some ftmbiguity, indeed, seems formerly to have prevail- 



(v) Reading y. Rawstemtf Ld.Raym. v. Dale, Hob. 120. Doe, d. Bamel^ 
829. y. Keen, 7 T. R. 386. 

(w) Ford V. Gray, Salk. 285. SmaleM 



[7] Where A. was tenant in common of a lot, with eight others, and con- 
veyed the whole lot to B., (stating' himself to be the owner of the whole,) and 
B. conveyed the whole lot to C, who entered into possession, it was held, that 
the doctrine relative to the possession of tenants in common did not applj^ 
and that the possession of C was adverse as to the whole lot ; that deeds, exe- 
cnted by the eight ^M>-tenant8 to D., subsequent to the conveyance to C, were 
iBoperative and void > and that releases, by the eight co>tenaats to A., mibse- 
quent to their deeds to D., enured to the benefit of C. Jackson v. Smith, 19 
Johns. 406. 

A person who has entered, by permission of one tenani in co^mmon, can- 
not (a partition having been made) setup a title advene to the other co-tenant/ 
Jackson v. Creal and Kellogg, 13 Johns, 1 16 

Where adverse pos^ssion is celled on, plaintiff may show that defendant 
entered, claiming to be tenant in common with the plaintiff, without being 
obliged to admit the fact, that defendant was^ in fact, a tenant in common 
with plaintiff. Smith t. £urtis, 9 Johnl. 174. 
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ed, as to the meaning of the word actual ouster^ as though it 
signified some act accompanied by real force ;;x) but it is 
now clear, that an actual ouBter may be inferred from cir> 
oumstances, which circumstances are matter of evidence to 
be left to the jufy. Thus, thirty-six years sole and uninter- 
rupted possession by one tenant in common, without any ac- 
count to, demand made, or claim set up by, his companion, 
was held to be sufficient ground for the jury to presume an 
actual ouster of the co-tenant, and they did so presume«(y) 

4 

f 

So, also, if upon demand by the co-tenant of his moiety, 
the other refuse to pay, and deny his title, saying he claims 
the whole, and will not pay, and continue in possession, such 
possession is adverse, and ouster enough.(z) And, in like 

manner, where there were two joint tenants .of a lease for 

• 

years, and one bade the other go out of the house, and he 
went out accordingly, this was held to be an actual ouster. (a) 

Upon the same principle, although the entry of one is, 
generally speaking, the entry of both, yet if he enter claim- 
ing the whole to himself, it will be an entry adverse to his 
companion. (6) But where there was no circumstance to 
induce a supposition of an actual ouster, but a bare per- 
ception of the profits by one tenant in common for twenty ■» 
six years, the possession was held not to be adverse. (r) 
And where a tenant in common levied a fine of the whole 
premises^ and afterwards took all the rents and profits for 



(x) Foirdmimi d. Fotoler, y, Shach 217. Doe, d. HeilingB, v, Btrd, 11 
htouy Burr. 2604. Cast, 49. 

(y) Botf d. FuhoTf ▼. iVo«er, Cowp. (a) Vin. Ab. ▼. 14. 612. 
an. (b) Vin. Ab. 14. 512. 

(») Doe, d. Fithar, v. FrosMr, Cowp. (c) Fairelaim, d. Fowler, t. Shark- 

kton, 5 Burr. 2604. 
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four or five years, but it did not appear that he held adverse- 
ly at the time of levying the fine, it was held that such fine 
and receipt were not sufficient evidence of an ouster of his 
companion* (cf) 

If, however, in cases of joint tenancy, &c. there be suf- 
ficient evidence of an actual ouster, the statute will run as 
in other cases. 

Upon the principles here established, the possession of 
one heir in gavelkind is not the possession of the other, if he 
enter with an adverse intent to oust the other.(e) 

Fourthly, when the possessor has acknowledged a title 
in the claimant. 

Thus, where a lease for a long term had been granted, by 
the lord of the manor, to the rector, in which the lessee co- 
venanted for himself, his executors, and assigns, to pay, 
during the continuance of the term, a certain annual rent, 
and also all the tithe straw of wheat and rye within the pa- 
rish, and the lessee and his assigns (the succeeding rectors) 
Continued in possession for twenty years and upwards after 
the expiration of the term, without payment of rent, but 
during that twenty years suffered the heir of the lessor to 
take the tithe of the wheat and rye straw ; it was held, that 
such sufferance was evidence of an agreement between the 
lessor and lessee, or their heirs and assigns respectively, 
that the lessee, or his assigns, should continue his posses- 
sion, if the lessor, and his heirs, were permitted to receive 

{d) Peaeeable, d. Homblower, r. ry ▼. Windsor^ 2 Atk. 630, 632. 
Mead, 1 East, 568, 574. Sed vide Sto- (e) Dtmnpori v. Tyrrell, Black. 676. 

8 
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the tithe as before, and that, consequently, there was no ad- 
verse holding in the assignee of the lessee.(/)[8] 

(/) RoCf d. Pdlat, v. FerrarSf 1 Bos. and Pull. 542. 



[8] The repeated application of the defendant to the plaintiff, to purchage 
the premises, affords a strong presumption that he came in possession under 
the plaintiff. Jackson v. Croyy 12 Johns. 427. 

Where the defendant's entry was without any claim or colour of title, his pos- 
session will be adjudged to be in subservience to the legal owner. The statute 
will not begin to run until his possession is avowedly adverse. Jackson v. Par- 
kcTf 3 Johns. Cas. 124. Jackson v. Sharp, 9 Johns. 163. 

When such person acquires what he considers a good title, and no privity 
exists between him and the real owner, from that moment his possession be- 
comes adverse. Jackson v. TliomaSf 16 Johns. 293, 301. 

A person entering under a lease for three years, and holding over for more 
than forty years, does not, thereby, gain a possession adverse to his lessor ; 
and a person coming in under the lessee, will be considered as holding under 
the same title. Brandter v. Marshall, 1 Caines' Rep. 394. 

Where A. went into possession of land, under an agreement made with B., 
for the purchase, and C. afterwards took possession, under an agreement with 
A., for the purchase, the possession of C. was held not to be adverse to the title 
of B. Jackson v. Bard, 4 Johns. 230. 

A. entered into possession of lands without title, and afterwards entered into 
a contract with T., who cdlrenanted to give him a deed ; A. assigned the con- 
tract to S., who took possession, and received a deed from T., and afterwards 
a deed from B., the true owner and patentee. It was held,^ that the original 
possession of A., being without title, was to be deemed the possession of B., the 
patentee, and that the possession of S., under the covenant from A. to S., was 
not adverse. Jackson v. Sharp, 9 Johns. 163. 

A. enters on land in 1770, and in 1786 receives a deed from his father and 
mother, which was not acknowledged by the mother, to whom the title be- 
longed by inheritance; it was held, that the acceptance of the deed was suf- 
ficient to repel parol evidence, that A. entered adversely to bis mother's title, 
and that had the possession previously been adverse, it ceased to be so on ac- 
cepting the deed. Jackson v. Sears, 10 Johns. 435. 

Possession of the mortgagor is not adverse to the mortgagee. Higginson 
▼. Mein, 4 Cranch, 415. 

But where more than forty years had elapsed after the execution of a mort- 
gage, and neither the original deed, nor the collateral security, were produced, 
these circumstances afforded a sufficient presumption that the money had been 
paid. Inches v. Leonard, 12 Mass. Rep. 379. 
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To enable a party to take advantage of the ei:tension of 
tkne granted by the second section of this statute, it is ne- 
cessary that the disability to enter should exist at the time 
when his title accrued ; for if he had the power to enter, 
but for an instant, no subsequent disability will be sufficient 
to arrest the operation of the statute. [9] And the princi* 
pie is the same where a disability, existing at the time of 
the commencement of the title, is afterwards removed, and 
a subsequent disability ensues ; the statute continuing to 
ran, notwithstanding the second disability. It was once, 
indeed, endeavoured to distinguish between cases of volun-» 
tary and involuntary disability in this respect, and to main- 
tain that an involuntary disability, as insanity, occurring 
after the statute had begun to run, would suspend its pro- 
gress, but the ailment was overruled, upon the principle 
that a different construction had always been given to all 
the statutes of limitations, and that such nice distinctions 
would be productive of mischief, (g) 

It was said, by Lord Chancellor Hardwicke, that if a man, 
both of non-sane memory and out of the kingdom, come 
into the kingdom, and then go out pf the kingdom, his non- 
sajae memory continuing, his privilege, as to being out of 



(g) Dotf d, Duroure, v, Jonest 4 T. Plow. 366. 
R. 300 ; e^ vide SUmeU t. Ld. Zauch, 



[9] So, where a title accraed to an infant female, who afterwards married, 
she must commence her ejectment within ten years after coming of age, pro- 
vided twenty years have elapsed since the death of the person last seised. 
Detnarest ▼. Wynkoop, 3 Johns. Chanc. Rep. 129. 

If adverse possession begins to run during the life of the ancestor, the in- 
fant heir is not protected by disability. Jaehtm v. MoorCf 13 Johns. 613. 
JMckton ▼. BiMnS} 16 Johns. 169. 
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the kingdom, is gone; and his privilege, as to non-same 
memory, will begin from the time he returns to his 8enses.(&) 

When the ancestor, to whom the right first accrues, dies 
under a disability, which suspends the operation of the sta- 
tute, his heir must make his entry within ten years next af- 
ter his ancestor's death, provided more than twenty years 
have elapsed from the time of the commencement of the 
ancestor's title, to the time of the expiration of the ten 
years.(i) 

It was once, indeed, contended that the meaning <^ this 
second section of the statute was, to allow every person at 
least twenty years after their title accrued, if there were a 
continuing disability from the death of the ancestor last 
seised, and ten years more to the heir of the person dying 
under a disability, which ten years were in addition to the 
twenty years allowed by the first clause. But it was justly 
observed by the court, that if this construction obtained, 
there was no calculating how far the statute might be car- 
ried by parents and children dying under age, or continue 
ing under other disabilities in succession;, that the word 
deaths in the second clause, meant and referred to the death 
of the person to whom the right first accrued^ and was pro- 
bably introduced in order to obviate the difficulty which 
had arisen in the case of Stowell v. Lord Zouchf{j) upon 
the construction of the statute of fines, from the omission 
of that word ; and, that the statute meant that the heir of 
every person, to which person a right of entry had accrued 
during any of the disabilities there stated, should have ten 



" (h) Stwi V. Mdliih, 2 Atk. 610, 614. (/) Plow. 366, 

(i) Doti d. GeorgCj v. Jeasonj 6 
East, 80. 
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years from the death of his ancestor^ to whom the right first 
accrued during the period of disability, and who died under 
such disability, notwithstanding the twenty years, from 
the first accruing of the title to the ancestor, should have 
before expired.(A;)[l] 

Having thus discussed the general principles of the- 
Action, that a claimant in ejectment mu9t have both the 
l^al and possessory title, the particular persons, who, by 
reason of their estate and interest in the lands, are entitled 
to this action, must next be considered ; remembering al* 
ways, that a right of entry or possession is supposed to ac- 
company their legal title. 

1. Tenant por Years — for Life — in Tail — or in Fee. 

It has been said by a learned writer, that a tenant for 
years cannot before entry maintain an action of trespass, or 
ejectment; because those acts complain of a violation of the 
possession, and therefore cannot be maintained by any per* 
son who has not had an actual possession ;(/) but this rea- 
soning does not seem applicable to the modem principles 
of the remedy by ejectment.(m) 

{k) Doe, d. George, y. Jestorit 6 (m) GoodrigfU, d. Hare, v. Catwri 
East, sa Dou|^. 477. 486. 

(0 1 Cm. Diff. 848. civule 4Bae. 

Ab. isa 



[1] This qaestion is most ably discussed, and the English and American 
decisions reviewedy by Chftnoellor Kent, in Demarett t. Wynkoop^ 3 Johns. 
Chanc. Rep. 129. 

In that case it was decided, that the construetion of the statute was the 
same in equity as at law, and that twenty yean possession by a mortgagee, 
is a bar to the equity of redemption. 
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S. Mortgagee. 

When a person is in possession, under a lease granted by 
the mortgagor prior to the mortgage, the mortgagee will 
be bound by it ;(n) but if the lease be made subsequently 
to the mortgage, without the privity of the mortgagee, it 
will be no defence to an ejectment brought by the mort- 
gagee ; because the mortgagor has no power to let leases 
not subject to every circumstance of the mortgage.(o) The 
principle extends also to cases where the party in posses- 
sion is tenant from year to year to the mortgagor.(j9) 

If the mortgagee assign the mortgage, and the assignee 
assign to another, the last assignee may maintain eject- 
ment for the mortgaged premises.(9) 

If there be two several mortgagees of the same lands, 
the mortgagee who has the legal estate will be entitled to 
recover in an ejectment against the other mortgagee, al- 
though his mortgage be posterior in point of time. As, 
where a term had been created to attend the inheritance, 
and the lands were afterwards mortgaged to ^•, who took 
no assignment of the term, but had possession of the other 
title-deeds, and the same lands were subsequently mort- 
gaged to JB., who took an assignment of the term, it was 
held that B. might recover the possession against •^•(^)[2] 

(n) DoCf d. Da CostOf v. Whartont (p) Thunder yd. Wea!oer,'v, Belcherf 
8T. R. 2. 3 East, 449. 

(o) Keechf d. H^ame, v. Ha//, Dou^. (q) Smorile, v. WUliamtf Salk. 245. 
21. ' (r) GoodtUU, d. JVorru, t. Morgan, 

IT. R. 765. 



[2] A mortgage not registered has a preference over a subsequent judg- 
ment docketed) for the statute provides only for subsequent mortgages, and 
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3. Lord of a Manor. 

When the tenant of copyhold premises has committed an 
act by which he forfeits his lands, he who is lord at the time 



bona fide purchasers. But should a sale take place under the judgment be- 
fore the registry, the vendee of the sheriff would stand in the light of a bona 
fide purchaser, and would be protected against the mortgage. Jachon v. Du- 
boiSf 4 Johns. 216. 

A mortgage cannot be proved by a recital in a deed, for it may have been 
leleased since the deed. Jackson v. Davis, 18 Johns: 7. 

Although a stranger cannot set up a mortgage before foreclosure or entry? 
the assignee of a mortgage will be protected by it, though no foreclosure of 
it is shown. Jadcson v. Minkler, 10 Johns. 480. 

Where no possession was taken under a mortgage, or interest paid, or steps 
taken to enforce it, for nineteen years, a jury might presume it satisfied ; but 
|he period of nineteen years is only a circumstance on which to found a pre- 
sumption, and is not of itself a bar. Jackson v. Pratt, 10 Johns. 381. 

Where a creditor, by bond and mortgage, sells, under a* judgment on the 
bond, to a person who has notice of the mortgage, the sale merely passes the 
equity of redemption, but does not affect the mortgagee's lien on the land. 
Jackson f. Hull, 10 Johns. 481. 

Where mortgagee has never entered, and no interest paid for twenty years, 
the mortgage will be presumed satisfied ', and where a mortgage was not re- 
gistered, and it was endeavoured to repel the presumption of payment, by the 
acknowledgments of subsequent purchasers, the evidence of notice to them, of 
the existence of the mortgage, must be clear and explicit. Jackson v. Wood^ 
\3i Johns. 242. 

If a legsd tender is made of the money due on a bond and mortgage to the 
mortgagee, or his assignee or attorney, which is refused, the debt remains, but 
iht land is discharged from the mortgage. Jackson v. Crafts, 18 Johns. 110. 

And where acts of unfairness and oppression were committed by the auc- 
tioneer, ait a mortgage sale, it was held to be fraudulent and void, and no title 
passed to the purchaser. Ibid, 

A mortgage to several persons, to secure a joint debt, creates a joint te- 
nancy, and the mortgaged estate survives ; but if the mortgage be foreclosed, 
and the estate becomes absolute in the mortgagees, they cease to hold as 
joint tenants, and become tenants in common. Goodwin v. Richardson, 11 
Mass. Rep. 469. 

The assignee of the administrators of a mortgage may maintain ejectment 
in his own name. Lessu of Simpson v. Ammons, 1 Binney, 175. 

After the condition of a mortgage is performed, mortgagor may raaintiun 
ejectment against mortgagee. Erskine v. Townsend, 2 Masj. Rep. 493. 
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of the forfeiture committed, may maintain an ejectment for 
the recovery of them ; but this right is con&ied to the lord 
for the time being, unless the act of forfeiture destroy the 
estate, and then the heir of the lord, in whose time it was 
committed, may also take advantage of it.(^) 

Where, however, a copyholder, holding of a manor belong- 
ing to a bishopric, committed a forfeiture by felling timber 
during the vacancy of the see, the succeeding bishop wae 
allowed to maintain an ejectment against himt(0 

The right of the lord to maintain ejectment against his 
copyholder, for a forfeiture by committing waste, will not be 
taken away by an intermediate estate in remainder, between 
the life estate of the copyholder and the lord's reversion ; 
for if it were, the tenant for life, and remainderman, by 
combining together, might strip the inheritance of all the 
timber.(i/) 

(s) Wat. Copy. Vol. 1. 324 to 853. (0 B. N P. 107. 
Doe, d. TmrarUf v. HtllUrf 3 T. R. (u) Doe, d. Folkes, v. dements, 2 
162. Maul, and Sel. 68. 



But it wHl not lie upon a mere tender of the money, his only relief being in 
equity. HUl v. Paysouy 3 Mass. Rep. 659. 

But see the case oi Jackson v. Crafts, 18 Johns. 110. above cited. 

Lands mortgaged cannot be sold under an execution against the mortgagee, 
before a foreclosure of the equity of redemption. Jackson ▼. WiUardf 4 
Johns. 41. 

Bat in Massachusetts, it seems, lands mortgaged may be taken in execu- 
tion against the mortgagee. 8 Mass. Rep. 658. In that state, by statute, a 
mortgagor has three years to redeem, after the lawful entry of the mortgagee, 
for condition broken, and after a sale of the equity of redemption under exe- 
cution. Before this statute, it had been decided, that this right of redeeming 
is not liable to be sold under a second execution, but the whole. estate left in 
the mortgagor is a mere right of pre-emption. KeUogg v. BeerSf 12 Mass. 
Rep. 387. 
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When an inclosure has been made from the waste for 
12 or 13 years, and seen by the steward of the same lord, 
from time to timie, without objection made, it may be pre- 
sumed by the jury to have been made by the license of the 
lord, and an ejectment cannot be maintained by him against 
the tenant, without a previous notice to throw it up.(T) 

It has never been expressly decided whether the statute 
of limitations will run against the lord, in case of a for- 
feiture by a copyholder, and bar his taking advantage of it 
after a lapse of twenty years ; but, from the language of 
hord'Kenyonj C. J. in the ease of Doe, d. Tarrant, v. Hellier, 
it seems that its provisions would be applicable to this ss 
well as to all other rights of entry.(w) 

4. CoPYHOLD£R. 

Wliilst the ancient practice of the action of ejectment 
prevailed, it seems to have been holden, that a copyholder 
could not maintain an ejectment, upon a demise for a longer 
term than a year, unless the license of the lord were first 
obtained, or a special custom existed in the manor enabling 
bim to make longer leases : and, in some authorities, it is 
even doubted, whether an ejectment qan in any case be 
supported by a copyholder. (a?) But, since the introduction 
of the modern practice, these objections are wholly ob- 
viated, and the common consent rule is now sufficient to 
enable a copyholder to maintain ejectment. 



(t>) DoCf d. Foley, v. Wilson, 11 483. Goodwin v. Longhurst, Cro. 

East, 56. EIU.635. Sparks' case, Cro. Eliz. 

(») 3 T. R. 1® — 172. 676. Downintrham's case, Owen, 17. 

(x) Stephens, t. Eliot, Cro. Eliz. Eastcourt v. Weeks, 1 Lut. 799—803. 
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As the 8arrender(y) and admittance to copyhold lands 
make but one conveyance,(2) the legal title does not vest 
in the surrenderee until after admittance : but, when the 
admittance has been made, the title relates back to the time 
of the surrender, against all persons but the lord j and, 
therefore, a surrenderee miy recover in ejectment againat 
his surrenderor, or a stranger, upon a demise laid between 
the times of admittance and surrender, provided the ad- 
mittance be made before the time of the trial, (a) 

Ashur$t^ J. in delivering the judgment of the Court in 
this case, was of opinion that the surrenderee might main- 
tain ejectment against his surrenderor on such. a demise, 
although not admitted before the trial, because the surren- 
deror is but a trustee to his surrenderee ; but it should seem, 
since the legal estate remains in the surrenderor until the 
time of admittance, that this doctrine is not applicable to 
the present principles of the action«(6) 



(y) In the cage of Doe^ d. Warryj tancc inserted in the Society's books. 
V. Milter f (1 T. R. 393.) it was endea- It is, tlierclbre, evident, that, after 
Toured to aiisimilate to copyhold the 6rst surrender, the le^al estate 
principles, the practice o( the Socie- always remains in the Treasurer and 
ty of New Inn, in g^ranting out their Ancients, as trustees for the subse- 
chambers for lives. It is customary quent transferrees res|)ectively, and 
with that Bocie^, in such g^rants, to that the terms surtendtr and admit- 
insert a clause, that the tenant shall tance bear not the slightest resem- 
not sell or assign, without the license blance in their meaning, to the 
of the society, and for the grantees, surrender, and admittance to copy- 
when they wish to transfer their io- - bold premises. 

terest, to surrender the chambers (a) Roe^ d. JeffereySf v. llicks^ 2 

(upon a proper deed stamp) to the Wils. 13. 16. 

Treasurer and Ancients, to the intent (a) Hotd/asty d. /f oo/iamx, v. Clap' 

that they shall grant the said cham- Aom, 1 T. R. 600. Doe, d. Benning' 

bers to the transferree ; which sobse- ion^ v. Hall, id East^ 208. 

quent grant was never in point of fact (6) Doe, d. Da Costaf v. Wfiartm, 

made, but simply an entry of admit- 8 T. R. 2. B. N. P. 109. 
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The heir to copyhold lands may, however, maintain eject- 
ment before admittance against a stranger. who obtains pos* 
session of the land ;(c) for his title is complete against all 
ihe world, except t^ lord, immediately upon the death of 
the ancestor* ((Q Bat if the lord seize the land, upon the 
ancestor so dying, and the heir bring an ejectment against 
him for the seizure, it will be necessary to shew that he 
has tendered himself to be admitted at the lord's court, or 
that the lord has dispensed with such tender.(e) 

Where the devisee of a customary estate, which had 
beexf suitendered to the use of the will, died before admit- 
tance, it was holden that her devisee, though afterwards 
admitted, could not recover in ejectment ; for the admit- 
tance of die second devisee had no relation to the last legal 
surrender, and the legal title remained in the heir of the 
last surrenderor.(/) 

5. LeSSBK op a GOPTfiOLDEIl* \ 

If a copyholder, without license, make a lease for one 
year, or with license, make a lease for many years, and 
the lessee be ejected, he shall not sue iB the lord's court by 
plaint, but shall have an ejectment at the common law ; 
because he has not a customary estate by copy, but a war- 
rantable estate by the rules* of common law.(^) 

6. Widow for hsr Fres-Bbnch, 



(e) Sotf d. JeffensfSi v. Hkhs, 2 (/) Doe, d. Vemm, ▼. Teiwrn, 7 

Wil8.28. Bast, & 

(rf) Rex V. Jtennett, 2 T. R. 197. (g) Co. Copy. s. 6. Goodwin ▼• I^S' 

(e) Dot, d. BurrtUf v. Bellamy 1 2 hur$l, Crd. Elis. 696. 

Maul, and Sel. 87. 
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When there is a custom in a manor, that the widow shall 
enjoy, during her widowhood, the whole, or part of the 
customary lands, wherewith her hushand died seised, as of 
free-hench, she may, after challenging her right, and pray- 
ing to he admitted,(A) maintain -ejectment for them without 
admittance, even against the lord ; because it is an excres- 
cence, which, by the custom and the law, grows out of the 
estate, (i) 

But if the widow's claim be in the nature of dower, an 
ejectment will not lie before assignment,(y) but she must 
levy a plaint in the nature of a writ of dower, in the lord's 
court. 

7. Guardian in Socage,(&) or Testamentart Guar 
DiAN, appointed pursuant to the statute 12 Car. II. c« 24. s. 
8.(/)[3] 

But a guardian for nurture cannot maintain ejectment, 
for he cannot make leases for years, either in his own name, 
or in the name of the infant ; because he ha^ only the care 
of the person, and education of the infant, and has nothing 
to do with the lands merely in virtue of his office.(m) 



(h) Doe, d. Burrell, v. Bellami/, 2 (k) Litt. Sec. 123, 124. Wade v. 
Maul, and Sel. 87. . ColCf Ld. Raym. 130, 

(i) Jurdan v. Slone, Hutt. IS. IIo- (/) Bedell v. ConstabUt Vaugh. 177. 
ward V Bartlett, Hob. 181. Do€y d. Pam/j v. Hodgson^ 2 Wils. 129. 

(j) Oiapmany. SkarpCy 2 ShoTv. 184. (iw) Ratctifft*s case, 3 Co. 37. 



[3] A guardian in gocaa^e has the custody of the land, and is entitled to 
the profits in the name of the heii-s. He has an interest in the estate, may 
lease it, avow in bis own name, and bring trespass. Byrne ?. Van Hoesen, 5 
Johns. 66. 1 Johns. 163. 7 Johns. 158. 



ACTION OF EJECTMENT. 69 

8. iNFANT.(n) 

t 

it is difficult to discover any principle upon which both 
infant and guardian can have the power of maintaining 
ejectment for the same laiids, unless, indeed, the power 
of the infant be limited to those cases, in which no testa- 
mentary guardian has been appointed, and the infant ii 
either above the age of fourteen years, or, being under 
that age, has had no person to take upon himself the office 
of guardian in socage. No case, certainly, can be found, 
in which this distinction has been taken, but it is not incon- 
sistent with the doctrine respecting guardians in socage, 
and accords most fully with the established principles of 
ihe action of ejectment* 

9. Assignee op a BANKRUPT.(i)) 

As all the bankrupt's propeHy, real and personal, is 
vested in the assignees by the statute 13 Eliz; c. 7. s. 1, 2« 
it follows, of course, that they must be invested with all the 
power necessary to obtain possession of it ; and the gene* 
ral assignment gives them a title to ail the leaseholds (ex« 
cept for lives) belonging to the bankrupt, whether the same 
be in his - possession at the time of the bankruptcy, or ac^ 
quired by him afterwards. But with respect to the free- 
hold lands of the bankrupt, they do not pass by such assign- 
ment, but must, by the provisions of the statute of Eliza- 
beth, be conveyed by the commissioners by deed indented 
and enrolled ; and until the enrolment, as well as the bar- 
gain and sale, is completed, the assignees cannot maintain 

(n) Rudtton v. Yates, March. 141. (o) Beck^ d. Mawkins, ▼. ffcUf^t ^ 
Zouch y. Pftnons, Burr. 1794. 1806. Wils. 27«. 
Jfoke V. Wiftdham, Stran. 694. Mad^ 
dofif d. Baker^ t, Wfiitt, 2 T.R. 169. 
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ejectment. The bargain and sale, also, only affects the 
lands to which the bankrupt is entitled at the time of its 
execution: if he acquire any future real estates, there must 
Ibe a new bargain and sale to vest the legal estate in tbe 
assignees.(/7) 

10. CoNUliBE OP A STATUTfi-fiCsitCIIANT OR StAPL1^(<^) 

If. Tenant by Elegit. 

It is laid down in tiie case of Lowthalv. Tomkms^(T) that 
if a ^snant by elegit desire to obtain acftia/' possession of tbe 
IsLnds, he must bring an ejectment ; for the sheriff, under the 
writ, delivers only the legal possession ; which doctrine is 
recognized by Lord Kenyan^ CI J., in the case of Taylor v. 
Cole ;{$) but in the case of Rogers v. Pitcher ^{i) it is said by 
Gibbs, C. J. " I am aware that it has, in several places, 
Ween said, that Hie tenant in elegit cannot obtain possession 
without an ejectment, but 1 have always been of a different 
opiniion* There is no case in which a party may maintain 
ejectment, in which he cannot enter. The ejectment sup* 
poses that he has entered ; and that the lessor may do it hj 
anoflier, and not enter himself, is not very intelligible, i 
would not, however, consider the present case as now de- 
ciding these points, which I only throw out in answer to the 
argument that has been «sed."(*)[4] 

' Xp) Ex parte Pnmifo9tf 1 A&. 26^. (r) 2 Eq. Ca. Ab. 380^ 

Esp.'N. P. 431. (*) 3 T. R. 295, 

Xq) Co. Litt. 42. a. Hammond v. (t) 6 Taunt. 203. 
ffFoodf Salk. 668. 



[4] A purchaser, under a JUri faelaSf has no right to 6nter> unless the pre. 

mises are vacant, but must resort to ejectment. People r. ^tUon, 13 Johns. 340. 

A seizure of lands by a sheriffi under a Jierifadatt does not direst the title 
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Wh^Q & tenant in possession claimed ander a lease, 
granted prior to the date of the judgment against hi^ lessor, 



of the debtor, until a sale and deed delivered, and purchase money paid. 
Catlin V. Jaekwiiy 8 Johns. 520. 

A sheriff's deed relates back to the time of sale, though not executed until 
afterwards Jttekton v. Ditikentofh 16 John«4 909. . 

^o estate passes to the purchaser at sheriff's sale, without a deed, or note im 
writing-, which must specify the lands sold, and who was the purchaser. Jack' 
son V. CatHnj 2 Johns. 248. 

f^o property passes at a sheriff^s sale, except what Is afcertained and des^ 
cribed at the time. Jackson v. Striker t 1 Johns Cas. 284. 

And a subsequent deed, founded on the antecedent execution and sale, will 
not pass land, unless included in the deacription of the premiies conveyed by 
the first deed. ' /6irf. 

A sheriff's deed, describing lands, as << all the lands of (lie defendants in the 
Hardenbergh patent,'' is void for uncertainty. Jackson v. Rosevelt, 13 Johns. 
97. Jaekson v. Delancey^ 13 Johns. 561. 

A sale to a bona fide purchaser, will not be defeated by error or irregularity 
ia the judgment, or execution, or on the ground that no levy was made until 
after the return day. Jackson v. RosevtU, 13 Johns. 97. 

An incorrect return to aLfi.fa.y by a sheriff, does not affect the title of the 
{mrchaser. Jackson v. Stembergh, 1 Johns. Cas. 163. 

Where a judgment was filed. May 22d, and a fi. fa. directed the sheriff to 
levy of the lands of* which defendant was seised on the 2d of May, if was 
held that this irre^larity did not affect the ^tle of a purchaser under ihefi,fa. . 
Jadcson v. DaviSf 18 John^. 7. 
In this case there was a mistake by the clerk in filing the record. 
A deputy sheriff may sell lands and give deed. tbid. 
The recital of the execution in the sheriff's deed is not necessary, and ft 
mistake in the recital is immaterial. Jaekson v. PrcUt, 10 Johns. 381. 

An execution issuing after a year and a day, without a revival of the judg- 
ment, is voidable only at the instance of the party against whom it was issued, 
and its regularity^ cannot be questioned in an action by the purchaser under 
the/, fa. Jackion v. BaHlett, 8 Johns. 365. 3 Lev. 403. 3 Caines, 273. 

The Supreme Court of Pennsylvania has decided, that a purchaser at she- 
riff's sale, to whom a deed has been made, will hold the land, notwithstanding 
the judgment be set aside for irregularity. Lessee of Heister v. Fortner, 2 
Bbney, 40. 
But it appears that the decision was founded on a statute. Ibid* 47. 
Where land is sold under a fi, fa., and a deed is executed, a levy may be 
presumed. Jadcson. v. Shaffer, 11 Johns. 613. 
Parol evidence is inadmissible to show that an execution has been with- 
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it was held that the tenant by elegit could not recover in 
ejectment ; because the lessee's title being prior in poiat 
of time, the legal estate was in him^(u) 

12. Personal Representative.(x?) 

This right is, of course, confined to .those lands which 
the testator, or intestate, held for a terin of years ; but it 
is immaterial, whether the ouster be after, or before the 
death of the testator, or intestate .(tt?) 

Personal representatives inay recover in ejectment under 
the statute 29 Car. II. c.^3. s. 12., appropriating estates 

r 

(u) Doe J d. Da Copta, r. WharUm, (w) SkuU't case, 4 Co. 92, 95.(a] 
8 T. R. 2. DoCi d. Shorcj v. Porter, 3 T.R, 13. 

(») 4Edw.III.c. 7. 



drawn, and the levy abandoned, in contradiction to the sheriff ^s deed. Jack' 
son y. Vanderkeyden^ 17 Johns. 167. and see Jackson v. Cray, 12 Johns. 427. 

In ejectment by a purchaser at sheriff's sale, he must produce not only the 
fi.fa.i and sheriffs deed, but also an exemplified copy of the judgment. Jack- 
son V. Hasbrottckj 12 Johns. 213. 

A person in possession under a contract for a purchase, has an interest in 
the land which may be sold on execution ; the defendant becomes qtutsi te- 
nant to the purchaseV, and cannot object that he has no title. Jaekson v. SeoUp 
18 Johns. 94. , , ^ 

A purchaser under sheriff's sale, of all the right of a mortgagor in posses- 
sion, is entitled to recover, though the mortgagee has been made co<de£ieii- 
dant. Jackson v. Davis, 18 Johns. 7. 

Where plaintiff in a judgment covepanted not to sell in two years, the viola- 
tion of this covenant is no defence to an ejectment under a sheriff's sale. Ibid, 

When the body of a defendant is taken in execution, the lien of the judg- 
ment on the lands is suspended, and, during his imprisonment, siji,ja. issued 
upon a junior judgment, will gain priority and bind the lands. Jackson v. 
jBenerf/c^ 13 Johns. 533. 

By a recent statutp of New- York, passed April 12th, 1820, a purchaser^ at 
sheriff's sale, is not entitled to a deed until fifteeo months after the sale. The 
statute will be found in Appendix, No. 48. 
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held 'pwr autre vie, where there is no special occupant. 
But this statute does not extend to copyholds, and, there- 
fore, one, who was admitted tenant upon a claim as admi- 
nistrator de bonis non to the grantee of a copyhold pur 
autre vie, was not permitted to maintain ejectment.(x) 

13« Devisee. 

Where the devise is of a freehold interest, the 'devisee 
may immediately, and without any possession, maintain 
ejectment for the lands devised ;(^)[5] but if it be a legacy 
of a term of years, he must first obtain the assent of the 
executors to the bequest. (z) When, however, such assent 
is obtained, the legal estate vests absolutely in the legatee, 
and he may maintain ejectment against the executor^ as 
well as against a stranger. (a) 

14. Grantee OP a Rent-Charge, having power to en- 
ter upon the lands, if the rent be in arrear, and hold them 
until satisfaction.(6) 



(x) Zouchf d. ForsCf r. Fon&, 7 (a) DoCf d. Lord Say and SeUf v. 

Tiast, 186. Chiyt 3 East, 120. 

(y) Co. Litt. 240,(6). (b) J[emott v. Cowley, 1 Saiind. 112. 
{e) Young v. Holmes, Stran. 70. 



[5] It is a g^enaral.rule of law, that qd the death of a devisor, dying seised, 
tile devisee is not seised until an entry is made, unless the tenements devised 
aire vacant, and without an occupant. But, if a stranger in possession ac- 
knowledge the title of the devisee, it is equivalent to an actual entry. Wells 
y. Prince, 4 Mass. Rep. 64. 

If a devisee for life refuse to accept the estate devised, the remainderman 
thereby acquires an immediate right of entry, but he must enter within twenty 
years, for after that time he cannot enter during the life of a devisee, but he 
may enter at any time within twenty years after the death of the devisee for 
Hfe. Wtlls V. Frince, 9 Mass. Rep. 508. 

• 10 
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These rights of entry are always taken strictly ; iaind, 
where a man gave a leasehold estate by will to B,, his ex- 
ecutors, &c. subject to a rent-charge to his wife during her 
widowhood, with a power to the widow to enter for non- 
payment of rent, and to enjoy, &c. until the arrears were 
satisfied, and, in case of the widow's marriage, he willed 
that B. should pay the rent-charge to C, his executors, ad- 
ministrators, and assigns, it was holden that C/s executors, 
after the widow's marriage, and C.'s subsequent death, had 
no right of entry for non-payment of the rent-charge. (c) 

15. AssiGXEE OF THE REVERSION, upon a Right of Re- 
entry for Condition broken, (d) 

By the common law, no one could take advantage of a 
condition, or covenant, but the immediate grantor, or his 
heirs ; a principle consistent with the old feudal maxims, 
but highly injurious to the rights of grantors, when the 
practice of alienating estates became general, and leases 
for years a valuable possession. To remedy this evil, it is 
enacted by the 32 Hen. VIII. c. 34. that the grantees, or 
assignees of a reversion shall have the same rights and ad- 
vantages, with respect to the forfeitures of estates, as the 
heirs of individuals, and the successors of corporations, had 
until that time solely enjoyed ; and this statute is made 
most general in its operation, by particularly including 
the grants from the Monarch of those lands, which had then 
recently become the property of thfe Crown by the dissolu- 
tion of the monasteries. 

The words of the statute grant the privilege of re-entry 

(c) Ilassellf d. Hodtm^ v. Goiolh- (d) 32 Hen. VIII. c. 34. 
tcaite, Willes, 500. 



ACTION OF EJRCTMENT. 75 

to the assignees " for pon-payment of rent, or for doing 
waste, or for other forfeiture ;" but these latter words have 
been limited in their interpretation to '' other forfeiture of 
the same nature^^'^ and extend to the breach of such condi- 

• 

tions only, as are incident to the reversion, or for the 
benefit of the estate. Thus, the assignee may take 
advantage of covenants for keeping houses in repair, for 
making of fences, scouring of ditches, preserving of woods, 
or such like,(c) but not of collateral covenants, as for the 
payment of a sum in gross, or for the delivery of com, or 
wood ; and it has upon this principle been doubted, whether 
the assignee can re-enter, if the lessee break a covenant 
not to assign without license. (/) 

The assignee of part of the reversion . in all the lands 
demised, is an assignee within this statute, but the as- 
signee of the reversion in part of the lands is not ; for the 
condition being entire, cannot be apportioned by the act of 
the parties, but shall be destroyed. If, therefore, A. be les- 
see for years of three acres, with condition of re-entry, 
and the reversion of all the three acres be granted to B*for 
life J or for years, JB. can take advantage of the breach of the 
condition; but if a reversion of any nature whatsoever, 
even in fee, of two acres only, be granted to jB., he can- 
not.(^) 

A cestui qv^e use, and bargainee of the reversion, are 
within this statute, because they are assignees by act of 
the party ; but it does^ not extend to persons coming in by 
act of the law^ as the lord by escheat ;(A) nor to an assignee 



(c) Co. titt. 215,(6). (g) Co. Litt. 216,(a). 

(/) Lucoi V. Hotr, Sir T. Ray, 250. (h) Co. Litt. ai6,(fl). 
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by estoppel only ;(i) nor to one who is in of another's 
estate ; and, therefore, if the reversion, expectant on the 
determination of the term, be merged in the reversion in 
fee, the reversion is no longer within the statute.(y) 

This statute is held not to extend to gifts in tail,(A) but 
copyhold lands are within its intention and equity .(/) 

16. One having had an adverse Possession for 
TWENTY Years. 

An adverse possession for twenty years is not only an 
available defence to the party, whilst he continues in pos- 
session, but it gives him (unless affected by some of the 
exceptive provisions in the statute of limitations(m) ) a 
complete possessory right to the lands, and is a sufficient 
title to enable him to maintain an ejectment, against any 
person who ousts him after the expiration of the twenty 
years.(n)[6] 

(i) J9wde.r v. J^okes, Moore, 419. (0 Glover v. Cepe, Cartik 205. 

(^j) Threr v. Barion, Moore, 94. (m) Ante, 46. 

Chaworth v. Philips, Moore, 876. (n) Stocker v. Bcamey, Ld. Kaym. 

Webb V. RusitUj 3 T. R. 393. 401. 741. 

{k) Co. Litt. 215,(a). 



[6] A rig^ht of entry can also be gained by a prior pos3essian, though short 
of twenty years. The law, on this subject, is thus laid down by Kent. C. J., 
in the case of Smith v. Lorillard, 10 Johns. 35d. « That the first possession, 
«« when no evidence of title appears on either Side, should be the better evi- 
" dence of right, seems to be the Just and necessary inference of law. The 
" ejectment is a possessory action, and po^jsesgion is always presumption of 
« right, and it stands good until other &nd stronger evidenge destroys that pre- 
<< sumption. Thb presumption of right every possessor of land has, in the 
<< first instance, and after a continued possession for twenty years, the actual 
'< possession ripens into a right of possession, which will toll an entry. Bu 
<•' until the posfiession of ihe tenant has thus become matured, it would j5«em 
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9 

It seems, also, from a recent deqpion, that this doctrine 
holds between the party having had the adverse possession 



« to follow, that if the plaintiff shows a prior possession, and upon which the 
« defendant entered* without its having been formerly abandoned, as derelict^ 
** the presumption) which arose from the tenant's possession, is transferred to 
''the prior possession of the plaintiff, and' the tenant, to repel that presump- 
'^ tion, must show a still prior possession^ and so -the presumption may be re- 
<< moved from one side to the other, toties quotieSf until one party or the other 
" has shown a possession that cannot be overreached, or puts an end to the 
<' doctrine of presumption, founded on a mere possession, by showing a regu' 
^ lar title, or a right of possession." In this case, therefore, it was decided* 
that a prior possession, under a claim of right, for a less period than twenty 
years, formed a presumption of title sufficient to put the tenant on his defence ; 
but it must appear, that such prior possession had not been voluntarily relin- 
qiushed without the animtif rtverttndiy and that the subsequent poisession of 
tiae defendant was acquired by^a mere entry, without any lawful right. J bid. 
and Truudale v. Jeffenet, 1 Caines' Rep. 190, in nolis. Cro. Elie. 437. BcUe^ 

man v. Mien, 2 Sannd. 3. jSUen v. Rivington* Woods v. Lane, 2 Sergeant & 

* 

Rawie, 53. Jackson v. Hazen, 2* Johns. 22. 

But wherethe plaintiff claims to recover on the ground of prior possession, 
that possession must be clearly and unequivocally proved, and the payment of 
taxes, and execution of partition deeds, are not sufficient evidence of actual 
possession. Jackson v. Myers, 3 Johns. 388 and 396. 

In Jackson v. J)ieffendorf, 3 Johns. 270. it was held, that an undisturbed 
possession for thirty-eight years, under a mistaken location, is conclusive evi- 
dence of title ; and although the lessor bad been turned out of possession, by 
a recovery by default in ejectment, s(tijil he might re<!over on the strength of 
his previous possession ; that a recovery in ejectment does not prejudice the 
right ; if the person entering under it has a freehold, he is in as a freeholder ; 
if he has no title, he is in as a trespasser ; and if he had no right to the pos- 
sessioir, he takes only a naked possession. Alkyns v. Horde^ I Burr. 1 14. 

But this doctrine, to the extent as above stated, has been controverted by 
Chancellor Kent, in the Court of Ci^ors of New- York, in the case of Jackson 
r, Riehtmyer, 16 Johns. 326. « To assert," says he, <• that a recovery in eject- 
*^ ment was of no manner of efficacy, except to change the possession for a 
^ moment, and that the losing party might instantly turn round, and attack 
" the victor, by the mere force and presumption of the prior possession, is to 
** render the actiqn of ejectment perfectly absurd. There never could be a 
*^ recovery in ejectment, that did not irresistibly admit, that the lessor of the 
" plaintiff had a better right than the tenant to the existing possession. A re- 
" covery in ejectment does not injure the right, as it may be made to appear 
" afterwards, but it certainly does change the presumption of right, founded 
^' en a. mere prior possession short of twenty years." 
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for twenty years, and tiff legal owner of the lands, although 
the party having had the possession afterwards desert ttie 
premises, and the right owner peaceably enter thereon. (o) 

But, if the possession of the party be alBected by any of 
the provisions of the second section of the statute of limi- 
tations ;( j?) or, if the lands be the property of the Crown 
or the Church, the defendant may avail himself thereof, in 
answer to the claim arising from the adverse possession, 
without shewing any title in himself. If, indeed, the lands 
are Crown lands, and the claimant has been ousted by a 
wrong doer, after an uninterrupted possession- for more 
than twenty years, a grant of them from the Crown will be 
presumed in his favour, unless the Crown is incapable of 
making such grant ; but if such incapacity exist, a grant 
of course cannot be presumed ; and no possession for less 
than sixty years will then be sufScient to enable him to 
maintain an ejectment. And, indeed, as the stat. 9 G. I. 
c. 16. only bars the suit of Ihe Crown, after a continuing 
adverse possession for sixty years, but does not also give a 
title to the adverse possessor, it may be doubted whether 
any length of possession of Crown lands, not grantable by 
the Crown, will be a sufficient title to support an ejfect- 
ment.(g') 



(o) DoCf d. Burroughj y. Reade, 8 {q) GoodliUe,il. Parker, v. BaLdwiuj 
East, 353. 11 East, 488. 

(jP) Ante, 46. 



And where a party enters ynder a judgment in ejectment, and then con- 
veys, for a valuable consideration, to, a third person, who enters under his 
deed ; such entry and possession afibrd as high and solemn prima facie evi- 
dence of right, as can well be exhibited, and higher evidence of title, than a 
previous naked occupancy, though contmued for a number of years. Jackson 
V. Richtmyer, in Sup. Court, 13 Johns. 367. 
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17. Corporation AGGREGATE, or sole. 

It was formerly doubted, whether an ejectment could be 
maintained by the King, because an ejectment is for an 
injury done to the possession, and the King cannot be put 
out of possession. But this reasoning seems only to apply 
where the King is made plaintiffs and not where he is the 
lessor of the plaintiffs for it is the lessee, and not the les- 
sor, who, by the legal fiction, is supposed to be ousted ; and 
it is held, that where the possession is not actually in the 
King, but in lease to another, there, if a stranger enter on 
the lessee, he gains possession without taking the rever- 
sion out of the Crown, and may have his ejectment to re- 
cover the possession, if he be afterwards ousted ; because, 
there is a possession inpaisy and not in the King, and that 
possession is not privileged by prerogative. Hence it 
follows, that the Kirig^s lessee may likewise have an eject- 
ment to punish the trespasser, and to recover the posses- 
sion which was taken from him.(/-) 

In cases, however, included in the stat. 8 Hen. VI. 16. 
and 18 Hen. VI. 6., which prohibit the granting to Xarm of 
lands^ seised into the King's hands upon inquest before 
escheators, Until such inquest shall be returned in the 
Chancery or Exchequer, and for a month afterwards, 
if the King's title in the same be not found of record, and 
avoid all grants made contrary thereto, the King cannot 
maintain ah ejectment until all the previous requisites are 
complied with : for, even presuming the right and posses- 
sion to be in the Crown immediately on the death of the 
person last seised, the King has no poWer to grant the same 
until after oflSce found, and, consequently, he must be con- 

(r) Payne' t case, 2 Leon. 206. Lee v. Korris, Cro. Eliz. 331- 
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sidered to be himself in possession, and, therefore, unable 
to give a title to his lessee. (5) 

18. Rectob, or Vicar, tor Tithes. (^) 

The statute, which gives this remedy for tithes, includes 
only lay impropriators, leaving jspiritual persons to pursue 
the old remedy in the Ecclesiastical Court; though the doc- 
trine has since been extended by analogy to tithes in the 
hands of the clergy.(M) But an ejectment for tithes can 
only be maintained against persons claiming, or pretending 
to have title thereto, and not against such persons as re- 
fuse or deny to set them out, which is ealled subtraction of 
tithes :{v) nor will it lie where the tithes are not taken in 
kind, but an annual sum is paid in lieu there6f.{z&) 

A parson cannot maintain ejectment for glebe land after 
sequestration, (a?) 

19. Trustees. 

In all cases, in which the trusts are not executed by the 
statute of uses, the legal estate vests in the trustees, and, 
of course, in such cases, they may maintain ejectment. 

* 
The principles upon which this doctrine is founded have 

already been discussed ;(y) and it, therefore, only remains 



(8) Doe, d, HaynCi v. Red/em, 12 (v) 2 and 3 Edw. VI. c. 13, s. 13. 
Eas5t, 96. (w) Dyer, 116, (6). 

(0 Cornell V, Clavering, Ld. Raym. (x) Doe, d, Grundy, v. ClarkCi 3 

789. Campb. 447. 

(u) Co. Lilt. 159. Baldicin v. Wine, Q/) Ante, 32, 33. 
Oro. Car. 3(11. . 
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t0 consider a few cases, in which the trustees have been 
held to take, or not to take, the legal estate. 

A distinction has been made, between a devise to a per- 
son in trust, to pay over the rents and profits to another,(2) 
and a devise in. trust, to permit some other person to receive 
the rents and profits ; the legal estate, in the first case, 
being, held to be vested in the trustee, and, in the latter, in 
the cestid que trust ; though, to use the words of Sir James 
Mansfield^ C. J. in a recent case, '^ it ^eems miraculous, 
how such a distinction became established ; for good sense 
requires, that in both cases, it should be equally a trust, and 
that the estate should be executed in the trustee ;«— for 
how can a man be said to permit and suffer, who has no 
estate, and no power to hinder the cestui que trust from re- 
ceiving ?"(«) It has, indeed, in several cases, been argued, 
that a devise to trustees to receive the rents and profits, 
and pay them over, will not vest the legal estate in the 
trustees, unless something is required of the trustees, which 
renders it necessary that they should have an interest in the 
lands, as to pay rates and taxes, &c.; but this doctrine has not 
yet been sanctioned by any decision of the Courts ; though, 
certainly, it has happened in all the latter cases, that the 
trustees have been required to do other acts, as w^U as 
pay the rents and profit8*(&) 

In cases where it is necessary, for the purposes of th^ 

(sf) Shep. Touch. 482. 1 £q. Cas. (a) Ihe^ d. LeieedtTf r, Biggh 9 

Ab. 383, 384. Shapland v. Smithy Taunt. 109. 113. 

Brown, Chan. Cas. 75. Silvestery d. (6) Jones y. Ld. Saif and SeUt 3 

LttWt y. Wilsm, 2 T. H. 444. Jones v. Vin. Ab. 262. Kenriek r. Ld. BeaU" 

Ld, Sajf and Sele, 8 Vin. Ab. 26^ derk, 3B.&P. 176, Doe,d. Hallen, 

Broiighion y. Langley, Salk. 679. &L ▼. Jbronmonger, 3 East, 633. 
C. 1 Lot. 814. Bwchett y,p»ri«mi, 
2 Vent. 311. 

. ^ 11 
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trast, that the trustees should take the legal estate, it wilt 
be held to vest in them, though the devise be, that they 
suffer and permit the cestui que trust to receive the rents 
and profits ; as where the trust was, that the trustees should 
permit a/eme covert to receive and take the rents and pro- 
fits, during her natural life, for her sole and separate use, 
they were held to have the legal estate ; such construction 
being necessary to give legal effect to the testator's inten- 
tion, to secure the beneficial interest to the separate use of 
the feme covert»{c) And where lands were conveyed to 
trustees, and their heirs, in trust, that the trustees should, 
with the consent of ^•, sell the inheritance in fee, and ap- 
ply the purchase money to certain trusts mentioned in the 
deed, with a proviso, that the rents, issues, and profits, un- 
til the sale of the inheritance should be received Jn/ such 
person, and for such uses, as they would have been, if the 
deed had not been made ; it was held, notwithstanding the 
proviso, that the estate was executed in the trustees imme- 
diately, even before ^. had given his consent to the sale ; 
and that it was not a mere power of sale annexed to the 
legal estate of the owner. (d) 

In like manner, where the devise was to A., in trust, to 
permit and suffer the testator's widow to have, hold, use, 
occupy, possess, and enjoy, the full, free, and uninterrupted, 
possession and use of all interest of moneys in the funds, 
and rents and profits arising from the testator's houses, for 
her natural life, if she should remain unmarried ; and that 
'her receipts for all rents, &c* widi the approbation of any 
one of the trustees, should be good and valid, she providing 
for, and educating properly, the testator's children, and 



(c) Harton r. Harion, 7 T. R. 652. (d) Keene, d. Lord Byron, ▼. Dear- 

dotii 8 East; 248. 
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also paying certain annuities ; and in case the widow should 
marry again, then upon certain other trusts, it was held, 
that the use was executed in the devisees in trust, and upon 
this ground, that the testator, having made the approbation 
of the trustees necessary to the widow's receipts, showed 
that he did not intend to give her a legal estate ; and Gibbs^ 
J. said, '^ The rule has been misconceived^ Though an 
estate be devised to ^* and his heirs, to the use of B. and 
his heirs, the Courts will not hold it to be an use executed, 
unless it appears, by the whole will, to be tiie testa- 
tor's intent that it should be executed. The Courts will ra- 
ther say the use is not executed, because the approbation 
of a trustee is made necessary, than that the approbation 
of a trustee is not necessary, because the use is executed. 
The very circumstance which is to discharge the tenants, 
is the approbation of one of the trustees. ^ I leave mj 
' wife to receive the rents, provided there is always the 
* control of one of the trustees upon her receipts.' — The 
testator, therefore, certainly meant that some control should 
be exercised, — and what could that control be, except thej 
were to exercise it in the character of trustees ?"(c) 

Where certain /rccAoW and leasehold premises were de- 
vised to trustees, their heirs, &c. " to permit and suffer the 
testator's wife to receive and take the rents and profits, 
until his son should attain the age of twenty-one," and the 
will contained also subsequent devises of other lands to 
the same trustees, upon trusts clearly not executed by the 
statute ; as, for the pajrment of debts^ raising portions for 
younger children, &c. and immediately after the last of the 
different devises, a proviso followed, " that it should be 
lawful for the trustees, and the survivor, at any time of 

(c) (rrcgory Y. flcnrferron, 4 Taunt. 772. 
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times, till all the said lands, &c. devised to them, aheuld 
actually becoaie vested in any other person^ or per^one^ by 
virtue of the z^ill^ or until the same, or any part thereof ^ 
should be absolutely sold, as aforesaid, to lease the same^ or 
any part thereof, '^^ it was holden, that the legal- estate in the 
freehold lands contained in the first devise, vested in the 
widow, notwithstanding that Imsehold premises were con- 
tained in the same devise, (the legal interest in which, of 
course, vested in the trustees,} and the suhsequent leasing 
power given by the will ; because the leasing power either 
extended to none of the lands contained in the first devise, 
or to such of- them only, as were originally vested in ihe 
trustees, (namely, the leaseholds,) '' the trustees having no 
control over the lands in the first devise for any purposes of 
the testator^ s wUL^\f) 

Where the devise was, that the trustee should pay ur^o, 
or else, permit and suffer the testator's niece to receive the 
rents, the legal estate was held to be in the niece, because 
ftke words, ^^ to permit and suffer,'' came last ; and^ in a 
will, th^e last words prevail, though in a deed the fir8t«(g). 

In ft ease, where the devise was, '^ I give and beq^ieaili my 
ireal estates, lands, ire. and also my personal estate, &u;» Ijo 
Jl. B,, upon trust, to the intent, that the said Jt» B*, bis 
heirs, &c* shall first dispose of my personal estate, or so 
much thereof as shall be sufficient for that purpose, hi pajr^ 
ment of my debts, &c. and as to all my real estates, where" 
soever and whatsoever, subject to my debts^ and such charge 
or charges as I may now, or at any time or timfis hert^er, 

(/) Knight, d. Phillips, v. Smith, livering the ja^tgrnent of the Court in 

12 East, 455. this case, said, the reason they assign- 

(g) poe, d. Leicetlcr, v. Bigfrs, 2 ed for their decision 'was gtveif for 

Taunt. 109. Mansfield, C. J., in de- want of a better. 
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thirdc proper to make^ J givcj devise^ and beqtuath^ the same to 
C. J)p^for the term of his natural life^ with remainder to £• 
F», &c/' it was holden, that the legal estate was vested in 
C D., because an intention, that the trustees should pay 
the debts, was not apparent on the face of the will, and, 
therefore, there was no reason for giving the legal estate to 
the trastees.(A) 

As die statute of uses mentions only such persons as are 
seised to the use of others, it has been held not to extend ' 
to terms of years^ or other chattel interests, whereof the 
termor is not seised^ but only possessed^ and, therefore, 
when only a term of years is created, whatever the nature 
of the trusts may be, the statute does not execute the uses, 
but the legal estate always vests in the trustees. (i) 

And when a term of this kind is created, it does not cease 
when the trusts are satisfied, unless there is a proviso to that 
eiect in the deed creating the term ; and, tlierefore, when 
the deed contains no such proviso, the legal estate, however 
ancient the term may be, and notwithstanding it may have 
been assigned to attend the inheritance, will remain out- 
standing in the trustees, or their representativeSf until it be 
surrendered to the party beneficially interested, or merge 
in a lai^er estate.(j) 

Copyhold estates, als6, are not comprehended within tiie 
statute of uses; because, a transmutation of possession, by 
the sole operation of the statute, without the concurrence 
•r permissitm of the lord, would be an infringement of the 

m 

(h) KenritA v. Beauclerky 3 B. & (j) Vide Sugden's Vendors and Pur- 
P. 175. chasers, dd Edit. 263. 293. 

(i) DiUan v. Fraine, Poph. 70. 76. 
9jer, 369. Jenk. 244. 



. * 



86 OF THE TITLE NECESSARY IN TH£ 

lord's rights, and would tend to his prejudice; and, therefore, 
a copyhold be surrendered to A*^ to the use of £•, the le- 
gal estate will not be transferred to £., though he would be 
entitled, in equity, to the rents and profits, and to call upon 
A.J for a surrender of the estate*(&) 

It seems to have been held, in the case of Roe^ d. Ebrall^ 
V* Lowe,{l) that a bona fide lease, made by an equitable 
tenant ia tail, will prevent the trustees, in whom the legal 
estate is vested, from recovering in ejectment against the 
lessee ; although, if the lease be granted under suspicious 
circupistances of fraud and imposition, the trustees will not 
be barred* But, from the more recent decisions, this prin- 
ciple seems to have been much shaken, and it is now very 
doubtful whether, in any case, a lease from the cestui que 
trust can be set up against the trustee, without the aid of a 
court of equity.(w) 

The principles upon which. the case' of Goodtitle^ d* Est^ 
wickj Y* Way J was decided, namely, that trustees o{ a term 
to satisfy creditors not having notice of an agreement for a 
lease before the grant of the term, may maintain an eject- 
ment against the tenant in possession under the agreement, 
because, the lessors of the plaintiff were not clearly and 
unequivocally trustees for the defendant, have, likewise, 
been since overruled ; and, it now seems, that an agree- 
ment for a lease, made before the creation of a trust, will 
in no case, after a proper notice to quit, bar the recovery 
of the trustees in ejectment.(n) 

To obviate the inconveniences which may, at times 

(k) Co. Cop. 8. 64. Gilb. Ten. 182. (m) Bdfeer ▼. JtfM/Mfc,10 Vc«.Jr.644. 
(/) 1 H. Blk. 44«. (») 1 T. R. 73&. 
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arise, when an ejectment is brought by a cestui que trust, 
from the operation of the salutary maxim, that the legal 
title must prevail, as affecting his situation with bis trus- 
tees, the jury will, in particular cases, be permitted to pre- 
sume, that a regular surrender has been made by the trus- 
tees of their estate ; thereby clothing the cestui que trust 
with the legal title, and enabling him to recover in the ac- 
tion. Thus, a surrender will be presumed, if the purposes 
of the trust-estate have been satisfied ;( o) or if the bene- 
ficial occupation of the estate by the possessor, induces a 
supposition, that a conveyance of the legal estate has been 
made to the party beneficially interested; or when the 
trust is a plain one, and a court of equity would compel the 
trustees to make a conveyance* (jp ) But this presumption 
will not be made, if the surrender be a breach of the trust ; 
or against the bwner of the inheritance who is interested in 
upholding it ;( ^ ) or where the title of the party, for whom 
the presumption is required, is a doubtful equity only, until 
a court of equity has first declared in favour of the equita- 
ble title ;(r) nor can the presumption be made by the court, 
where the merits of the case would have warranted such 
presumption at the trial, if it appear, upon a special ver- 
dict, or special case reserved for their opinion, that the 
trust-estate, though satisfied, is still, in point of fact, out- 
standing in the trustees.(5) 



(o) Doe, d. Bodioni v. Staphf 2 T. (r) KecMf d. Lord Byron, r, DetHr- 

R. 684. don, 8 East, 248. 

(p) Doe, d. Sjfbum, t. Slade, 4 T. (<) GoodtitU, d. Jont9, t. Jonet, 7 

R.682. T.R.4a. 

(q) Doe, d. iSrakam, t. Seott, 11 * 
£ut, 478. 
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20. Joint Tenant, Coparcener, or Tenant in coM" 
HON, against his companion, on an actual ouster.(^)[7} 

, 21 • Lunatic, 

The ejectment must be brought in the name of the luna- 
tic ; for his committee is but a bailiff, and has no interest 
m the land.(t«) 



(Q Ardey 56. mtTi 2 Wils. 130. sed vide 43 Geo. III. 

(tt) Drury v. FitchyHutt. 16. Cocks c. 76. 
V. DarsoHf Hob. 215. KrUpe v. Pal- 



f7] A tenant in common may maintain ejectment against his co-teniknlv 
tiioos^ no actual ouster be proved. Per SptnctTf J. Shepard v. Ryerti \^ 
Johns. 601. 

If one tenant in common actually oust the other, he shall noi be admitted 
to defend, whhotit confewtng kasei entry, and ouster ; but if he enter, claiming 
merely as tenant io common, he will be allowed to enter into a special con- 
sent rule, by which he agrees to confess lease and entry, and also ouster, pro- 
vided an actual ouster be proved on the trial. Jackson v. Dentiistonf 4 Johat. 
311. Johnson v. JilUny 12 Mod. 658. Oatesr. Brydon, 3 Bur. 1897. 7 Afod 30. 
The wfdoV of the ancestor is not tenant in common with the heir. Jackson 
V. O^Qonaghyy 7 Johns. 247. 

Where real estate is holden by partaers, they hold as tenants in cobricni, 
and the rules relative to other partnership property do not apply to it. CoUs 
V. Colesy 15 Johns. 159. Tkomton v. Dixon, 3 Brown's Chanc. Rep. 199. Bd' 
lurdin v. Shore, 9 Vcs. Jun. 500. • 

One joint tenant cannot be disseised by a stranger of any particular part 
of the land, unless all the joint tenants be disseised. Porter v. Hill, 9 Mass. 
Rep. 34. 

The Supreme Court of Massachusetts have decided, that one tenant in com' 
raon cannot convey any particular part of the lands to a stranger, so as to en- 
able him to maintain partition for such portion, against the other tenants. 
Barllett v. Harlow, 12 Mass. Rep. 348. 

One tenant in common may oust his co-tenant, and hold in severalty ; but a 
silent possession, unaccompanied by any act amounting to an ouster, or giviai^ 
notice to the co-tenant, thai his possession is adverse, cannot be construed into 
an adverse possession. MyClung v. Ross, 6 Uhcaton, 124. 
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22. And to these, we may add, that an award, under a 
submission to arbitration, will give a good title on which 
to maintain this action; for, although the award cannot 
have the operation of conveying the land, there is no rea- 
son why the defendant may not conclude himself, by his 
own agreement, from disputing the title of the lessor of the 
plaintiff in ejectment. The parties consent, that the award 
of an arbitrator, chosen by themselves, shall be conclusive, 
as to the right of the land in controversy between them ; 
aind this is sufficient to bind them in the action of eject- 
ment. (r')[8]— [9] 

(v) Dotf d. MorriSf v. Eosserf 3 East, 15. 



[8] Where aa award settles the boundaries of land, it is sufficieDt to enable 
the party to whom the land is awarded, to maintain ejectment Selliek v. 
Jidmiu, 15 Johns. 197. Jackson t. De Longi 9 Johns. 43. 

Ad award of lands to one of the parlies, will estop the other from letting up 
tide to the land awarded. Shepard v. Ryers, 15 Johns. 497. 

The Supreme Court of Massachusetts have, however, decided, that when 
the owners of adjoining lands agree, in writing, lo have certain lines mo by a 
surveyor, whose doings should be decisive^ the agreement and survey did not 
operate to pass (he land, and did not preclude the party from showing, that 
his land extended beyond the line established by the suiyeyor. Wbxtnty v. 
EfAmjRs, 15 Mass. Rep. 152. 

[9] To these it may be added, that a fine, and five years non-claim, are coa- 
elusive evidence of title ; and a fine alone is sufficient to support an ejectment 
against a person entering daring the five yesurs, without title. Jackafm v. SmUhf 
13Jobo8.42a. 



12 
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CHAPTER IV. 



OF THE CASES WHICH REQUIRE AN ACTUAL ENTRY UPON 
THE LAND BEFORE EJECTMENT BROUGHT. 



WHEN an entry is required, only to complete the claim- 
ant's title, as when a power is reserved to him to re-enter 
for the breach of any condition of a lease, or grant, the com- 
mon consent rule will be sufficient to enable him to main- 
tain ejectment, without any actual entry upon the lands in 
dispute ; but when ihe entry is requisite to rebut the defen- 
dant's title, an actual entry upon them must be made, before 
the action can be supported. (a?) Such, at least, is the prin- 
ciple laid down by Lord Mansfield ; but, the application of 
the latter part of it is now limited to cases where fines witfa 
proclamations have been levied ; for -in all other cases the 
common consent rule to confess entry is sufficient ; and it 
may be doubted, whether the necessity of an actual entry, 
even when a fine with proclamations has been levied, does 
not arise from the construction given to the words of the 
statute of fines,(a?) rather than from the general principle 
above mentioned. By that statute, it is enacted, that, 
when a fine is levied with proclamations, persons wishing 
to avoid such fine, must pursue their titk, claim, or interest^ 
by way of action^ or lawful entry ^ within "five years next 
after their title, claim, or interest, shall accriie; or (provid- 
ed at such time they he under any legal disability) within 

{w) Per Lord Mansfield, C. J., in {x) 4 Hen. VIL c. 24. 
Goodrighi, d. Hare, r. CaUr, Doug^. 
477— «4. 
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five years next, after such disability shall cease ; and, as the 
action of ejectment was not used, at the time of the enact- 
ment of tbis statute, for the trial of titles, the word action in 
it has been interpreted to extend to real actions only, and 
not to comprehead the remedy by ejectment. When, there- 
fore, a forfeiture is committed by the levying of a fine with 
proclamations, and the re.versioner does not resort to a real 
action, it becomes necessary for.him, if he mean to take ad- 
vantage of the forfeiture, to have recourse to the other 
method pointed out by the statute, that is to say, to make 
a lawful entry upon the land ; and, having made the lawful 
intry, and thereby avoided the fine, an ejectment will 
afterward* lie for the recovery of the forfeited lands, in the 
same manner as if the tenant had forfeited his estate, by the 
breach of any. condition annexed to his grant. 



This seems to be the true principle upon which an ac- 
tual entry is deemed necessary, when a fine with procla- 
mations has been levied ; and it is sanctioned by all the 
modem decisions, although a different doctrine was for- 
merly maintained. In 1 203, it was declared by all the 
judges,. (Pn'ce, B. excepted,) that, in case of a fne, there 
must be an actual entry ; and the two first decisions which 
are extant after this declaration, interpret the maxim to 
extend to fines generally , whether with or without procla- 
mations ; and consider the necessity of an entry, to arise 
from^ the puissance of a fine at common law, and not from 
the provisions of the statute of fine8.(y)[l3 



i • 



(y) Benrington v, Parkhurst^ Aod. East, 489. Tapnerf d. Peckfiamh ▼. 
125. S. C. Stran. 1086. S. C. 13 Miarlotty Willes, 177. 

I.I 1 ,1 1 1 ..I II , . ^ 11 III. «i ■ 11. II I I. 

[1] It is gettled, by repeated decisions for near a century, that the confes- 
sion of lease, entry, and ouster, is so^ient to maintain an ejectment for a 
condition broken ; and that an actual entry is not necessary to be shown, in 
any case, except to avoid a fine. Jackaon v. Cryslert 1 Johns. Cas 12^9. 
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It is somewhat singular, that neither of these cases is 
noticed in any of the subsequent decisions by which they 
have been overruled ;(2:) although, from the superiority of 
the modem doctrine, the omission can by no means be re-^ 
gretted. It is (to use Lord MansfieWs words) " absurd to 
entangle men's rights in nets of form without meaning ; and 
an ejectment being a mere creature of the Court, framed 
for the purpose <rf bringing the right to an examination, an 
actual entry can be of no service, "(fl) 

It was in one case held by the Court of King's Bench, 
at a trial at bar in ejectment, that where one had made an 
actual entry into the lands before any fine was levied, and 
brought his ejectment after^ and laid the demise in the de- 
claration before the time of levying the fine, such entry 
was sufficient to entitle him to a verdict. It is difficult to 
discover the, principle of this decision ; for it is evident, 
by the words of the statute, that an entry before the levy- 
ing of a fine, cannot owoid a fine afterwards levied ; and, if 
it be said, that the entry and demise, being before the levy- 
ing of the fine enabled the lessor to shew a good title at 
the time of the demise, and so prevented the defendant 
from giving the subsequent fine in evidence, there seems 
no reason why the same effect sh6uld not be produced, 
by simply laying the demise before the time of levying the 
fine, without making an actual entry, since it is clear, that 
an actual entry is never necessary but to aDoid a fine.(^) 

(«) OateSf d. Wig/all^ v. Bfjjdon, (n) Goodrighi, d. Hare, v. CalOft 

Burr. 1895. Jenkins, d. Harris, v. Doug. 477. 85. 

Pritchard, 2 Wils. 48. Doe, d. Due (W Musgravt, d. Hilton, r. SfuUrj, 

kett, V. Watts, 9 East, 17. 1 Wils. 314. 



Reversioner may maintain ejectment against tenant for years, who hold* 
•ver without proving an actual ouster. Barber v. Rooi, 10, Mass. Rep, 260. 
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A fine cannot be avoided by entry, except when the per- 
son who seeks to avoid it has a right to enter ; for, if the 
right of entry be taken away by the fine, and a right of 
action only remain, as if the fine operate as a discontinu- 
ance of the estate, a real action must be resorted to. 
Such is the case when a fine is levied by a tenant in tail.(c) 
But, if a tenant in tail, first alienate his estate by modes of 
conveyance, which transfer only the possession, and not 
the right of possession, as by bargain and sale, lease and 
release, covenant to stand seised, &;c. and the grantee be 
seised by virtue of such conveyance ^ a fine levied after- 
wards by the tenant in tail, will not operate as a discon- 
tinuance o^the estate-tail ; but the remainder-man, or rever- 
sioner, after the death of the tenant in tail, without issue, 
may enter, provided his entry be made within five years 
next after his title accrues.(d) 

A fine levied by a tenant for life, operates as a forfeiture 
of his estate, and divests also the estate of the remainder- 
man or reversioner, leaving in him only a right of entry. 
An actual entry must, therefore, be made upon the lands, 
in order to avoid such fine, before ejectment can be main- 
tained ;(e) and this entry may be made, and the ejectment 
brought, by the party next in remainder, either within five 
years next after the time when the proclaipations upon the 
fine are completed, by reason of the forfeiture, or within 
five years after the natural determination of the preceding 
estate. When, also, there are several remainder-men in 
succession, the laches of one remainder-man will not pre- 
judice the others, but each remainder-man will be entitled 
to his right of entry within five years after his title accrues, 

(c) Dot, d. Odiame, v. Whitehead, (e) Doe, d. Compere, v. Hicks, 7 T. 
Burr. 704. R. 433. 

(d) Seiftnow's case, 10 Co. 96. ,3rUe, 
34, 35. 
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notwithstanding the laches of those who have preceded 
him. But this right can only he executed bj the original 
. remainder-men and reversioners, and will not pass by 
assignment or devise.(/) 

When a lessee for years makes a feofiment, and then 
levies a fine to his feoffee, an actual entry is necessary to 
avoid the 6ne,{g) and the reversioner may then likewise 
enter within five years next after levying the fine, or within 
five years next after the expiration of the t^nn.(A) ^ 

In a late case, where a lessee for years levied a fine 
with proclamations, after which, his lessor, without enter- 
ing upon the land, conveyed his reversion to a third person, 
who brought an ejectment for the forfeiture. Lord Ellen- 
^ borough, C* J., in delivering the judgment of the Court, 
said, that " they could not find any case which established 
a difference between tenant for life, and tenant for years, 
as to the necessity of an entry to avoid their estates, in case 
of a forfeiture incurred by the levying of a fine, but an en- 
try was necessary against both."(i) From the report of 
this case, it does not clearly appear, whether, by the en- 
try here spoken of, an actual entry is intended, or,, whe- 
ther the Court only meant to say, that when a tenant for 
years levies a fine, his estate does not ipso facto cease and 
determine, but continues until, re-entry, that is to say, until 
the reversioner brings an ejectment for the forfeiture. 

The latter, seems the more reasonable interpretation, 

(/) Goodrightf d. Fottfler, ▼. For- S. C. 1 Vent 241. S. C. Sir T. Rajrm. 

restevf 8 East, ^2. 219. Vide corU. per CatUnei J., Sto- 

(g) Hunt y. BoumCf Salk. 339. and wtU ▼. Z wh. Plow. 374,(a). Pod- 

the eases there cited. Pomfret y. Wind- get's case, Q Co. 105, (6). 

swy 2 Ves. 472. 481. (t) Fenri^ d. MaOum, t. Smart, 12 

(h) Whahy r. Tankard, 2 LeT. 52. Bast, 444. 



I 
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as it js difficult to discover upon that principle an actual 
entry is more necessary, when a forfeiture is incurred by a 
tenant for years by levying a fine, than when the forfeiture 
arises from the breach of any other condition. A fine by a 
tenant for years, is not within the provisions of the statute 
of fines. It does not, like the fine of a tenant for life, di- 
vest the estate of the reversioner: non-claim does not give 
efiect to it: and, in fact, from the want of a freehold in- 
terest in the parties, the fine is wholly inoperative.(j) 
But the necessity of an actual entry, when a fine is levied, 
arises only from the operation of the statute of fines, and is 
merely for the purpose of revesting the estate which the 
fine has divested, and, therefore, must be altogether use- 
less in a case not within the statute, and where the estate 
of the reversioner is not affected by tiie fine. In confirma- 
tion also of this interpretation, it . is laid down by Lord 
Kenyon^C.J.^ in Peace^ible, d. Homblower^ v. jRead,(A:) that 
if a tenant for years levies a fine, no entry of the landlord 
is necessary, iti order to enable him to maintain ejectment 
at the end of the term ; and, in a recent case, where a 
lessee, for the life of his lessor, continued' in possession 

4 

after his lessor's death, until his own death, without pay- 
ment 'of rent, after which his son took possession, and hav- 
ing kept possession for two years, without payment of rent, 
levied a fine with proclamations, the Court held, that no 
entry was neceissary to avoid this fine, and. Lord Ellen- 
borough, C. J., said " it surely needs not much labour to 
discover, that if ^he fine operates nothing, it cannot require 
an entry to avoid it."(0 



( j) Shep. Touch. 14. emd the eates (k) 1 Bast, 668—74. 
eited m Hunt r. Bwme, 1 Salk. 399. (I) Doe, d. BurreUy v. Perkiru, 8 
S41j Tudeb, M. to S. »7l. e* «W« 1 Swmd. 319, (c). 
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As the possession of one joint tenant, parcener, or tenant 
in common, is, in contemplation of law, the possession of 
his companion also,(w) a fine levied by a joint tenant, par- 
cener, or tenant in common, previously to an actual ouster 
of his companion, will not operate to divest his companion's 
estate ; and if the party so , levying the fine afterwards 
actually oust his companion, an ejectment may be main- 
tained against him, without an actual entry into the lands. (n) 
In like manner, if one of two tenants in common of a re* 
version, levy a fine of the whole, an actual entry is not 
necessary by the other tenant to a,void it.(o) 

If all the proclamations have not been completed, the 
fine will only enure as a fine at common law, . and Ho entry 
will be necessary to avoid iU(p) When, also, a tenant for 
life does not levy, but merely accepts a fine, although 
such acceptance will create a forfeiture of his estate,(9) 
yet, as the person who levied the fine bad not any estate 
or interest in the lands, at the time of levpng the fine, it 
neither alters the estate of the tenant for life, nor divests 
the remainder or reversion, and, consequently, no entry is 
necessary to avoid it.(r) 

The entry must be made by th^ party who claims the 
land, or by some one appointed for him ;(^) although if the 
entry be made by a stranger, in the name of the person 



(m) Ford v. Gray, Salk, 286. S. East, 17. sed vide Tixpner, d. Peck- 

C. 6 Mod. 44. SmaUs v. Dale, Hob. ham, t. Merloti, Willrs, 177. 

120. ' (q) Co Litt. 26t>,(a). 

(n) Peaceable, d. Homblower, ▼. (r) Podgefs case, 9 Co. 106, (b). 

Read, 1 East, 668. Green v. Proude, 1 Mod. 117. S. C. 

(o) Roe, d. Truscott, v. Elliot, 1 S. 1 Vent. 257, 8. 

& B. 85. («) Co. Litt. 268, (a). 

(p) JDoe, d. Duckett, r. Watts, 9 
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who has the right, without any previous command from him, 
and he afterwards assent to the entry, within five years 
after the fine is levied, such entry will be sufficient.(0 
If, however^ the assent be not given within the five years, 
any subsequent assent will not avail ; for the statute of 
fines, being made for the purposes of repose and tranquil- 
lity, is always taken strictly. («) 

c 

But a guardian by nurture, or in socage, may enter in 
the name of lus ward, without any command or assent, 
and such entry shall save his right. So, also, the remain- 
der-man, or reversioner, or lord of a copyhold, may enter 
in the name of the tenant for life, years, or copyholder; 
or these particular tenants in the name of the reversioner, 
or remainder-man 5 or the lord, without any command or 
assent, on account of the privity between these persons. (t?) 
So, likewise, an entry by a cestui que trust will be 
safficient*(a?) / 

When one joint tenant, tenant in common, or parcener, 
enters generally into lands, it will be sufficient to avoid the 
eflfect of a fine as to his companion, from the principle be- 
fore mentioned, that the possession of one joint tenant, 
tenant in common, or parcener, is the possession of his 

companion also.(a;) . ' 

... > ' 

With respect to the mode of making the entry, it must 



(0 Co. Litt. 246, (a). Fitchet v. (v) Podgtr'i case, 9 Co. 106, (a). 
MmUf Stran. 1 128. (u?) Gree v. Rolle, 1 Ld. Raym. 716. 

(m) PoUttrd V. iMUrell, Pop. 108. (x) Brook. Ab. ErUre Con. 31, I 
S. C. Moore, 450. AudUy's case, Roll. Abr. 740. Doe, d. GW/,t. Pfor- 
Moore, 4&7. Podger's case, 9 Co. ton, 6 East, 173. 
imt(a), JiudU^y*P<illard,Cro.Ensi 
661. 

13 
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be upon tbQ lands comprised in the fine ; for an entry intt 
other lands, claiming, those comprised in the fine, will not 
be sufficient«(^) Thus, where a fine hciving been levied* 
the lessor of the plaintiff proved that, at the gate of the 
house in question, he said to the tenant, that he was heit 
to the house and land, and forbad him to pay more, rent ta 
the defendant, but did not enter into the house when he 
made the demand, it was agreed that the claim at the gate 
was not sufficient^ but, as it appeared, that there was a 
court before th^ house which belonged to it, and that^ 
though the claim was at the gate, jfet that it was on th^ 
land, and not in the street, < the claim w^as holden good,(z) 
But if a person be prevented by force, or violence, 
from entering on the lands wheredf a fine has been levied, 
he must then make his claim as near the land as he can ^ 
which, in that case, will be a^ ^ifegtu^l, as if he had mad<;i 
an actual entry.(a) 

When all the lands lie in one county, the party may en- 

» f 

ter into any part of tbem^ making a declaration in the name 
of the whole ; but if the lands li.e in different counties, there 
must be separate entries for the several cpunties.(6)[S} 

(y) Focwr. Salislnary) Hard. 400. ' (a) Litt. g. 419. Ck>.Xitt. 263^ (d). 
(») Anon. Skin. 412. (6) LitU s, 417. 



[2] An entiy into part of a tract of land, claiming the whole, is equivalent 
to an entry into the whole. Jackson v. iMnriy 3 Johns. Cas. 115. 

There must be an actual entry to avoid a fine, and the demise must be laid 
after the entry. Berrington v. Pixrkhurft, 2 Strange, 1086. . 

An entry to avoid the statute of limitations, must be an entry for .the pinr- 
p^e of taking possession. Jackionr, Sdhoonmaker, 4 John^. 390. 1 Bucr. 120. 
1 Lutw. 779. 2 Salk 422. 7 East, 311. 

A person having title m^ enter peaceably, without judgment or sait, and - 
having so entered, his possession enures according tfi his title. Jat^cMon v« H(ttd* 
land, 13 Johns. 235. 
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The entry must also be made animo clamnndi^ with an 
intention of claiming the freehold agaipst the fine;(c) 
and, therefore, when, upon a special \erdict in ejectment, 
it was found that a fine had been levied of the premises, 
and that the lessor of the plaintiff entered upon the pre* 
mises, with intent to make the demise in the declaration 
toientioned, but not for the purpose of avoiding the fine, 
it was held that such entry was not 8ufficient*((I) 

Bj the statute 4 Anne, c. 16. s. 16. it is enacted, that 
no claim or entry, to be made upon any lands, &c» shall 
be of any force to avoid a fine levied with proclamation 
according to the statute, or a sufficient entry within the sta* 
tute of limitations; unle^ss, upon such entry or claim, an 
action be commenced within one year after the making of 
such entry or claim, and prosecuted with effect ; and, there- 
fore, if the claimant fail in the ejectment brought in conse- 
quence of the entry, and have not time to commence a 
second ejectment within twelve months after the making 
of the entry, k second entry must be made. But if the 
actual entry be once made, and the claimant proceed to 
execution, in an ejectment brought thereon, it seems cleat 
that the fine is totally avoided, and that no second entry 
will be necessary, if he be afterwards turned out ofposses** 

{e) Clarke V, Pkaiipa^ 1 Veitt. 42. kunty And. 126. S. C. dtran. 1066. 
((Q fiemrtgton,d. Dormer,r, Park- S. C. WiUes, 327. S. C. 13 £Mt, 480. 



■< ii.i 



The grantor of an eitate upon conditioni must enter for condition broken, 
to rereet the estate in himself; but when he is in possession already, the estate 
shall revest in him instantly on breach of the condition. Lincoln and Ketmc- 
itek Bank ▼. Drvmmondt 6 Mass. Rep. 321. 

On the death of a devisor dyings seised, the devisee is not seised until ao 
entry is made ; but where the landa are vacant} no entry is necessaiy. Wd!i 
V. Prime, 4 Mass, Rep. 64^ 
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sion, by the wrong-doer who levied tl^e fine.; for the fine 
being once avoided, shall be void for ever.(e) 

It has been questioned, whether an actual entiy is not 
necessary to prevent the operation of the statute of limita- 
tions \{f) but it seems quite clear, from the whole current 
of authorities, that no entry is necessary, if the action be 
commenced within the twenty years. If, however, the 
twenty years be near expiring before an ejectment is 
brought, it will be prudent to make an actual, entry ; for it 
seems, that if an actual entry be made before the expira*. 
tion of the twenty years, an ejectment may be brought 
at any time within twelve months after the entry, al- 
though the twenty years should in the mean while have 
expired; and, also, that if the lessor of the plaintiff fail 
in his first ejectment, whether brought within the twen- 
ty years or after, he may, from the provisions of the sta- 
tute of Anne before mentioned, bring a second, provided 
this second ejectment be likewise brought within a year 
after the entry is made ; whereas, if an ejectment be brought 
without an actual entry, and the claimant fail in it, and, 
before another ejectment can be brought, the twenty years 
expire, he will be entirely barred of this remedy; because 
the entry which is confessed by the defendant in the first 
ejectment being only a fictitious entry, and the second 
ejectment being a new action, and not a. continuance of the 
first, it amounts to the same thing as if no entry had been 
confessed, or no ejectment had been brought until after the 
expiration of the twenty years. " 



(e) StowtU V. Zaueh, Plowd. 363! (/) Goodngkty d. Hare, v. Cater, 
3W- Doug:. 477. 48i5, (n. 1.) 
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CHAPTER V. .••* . \ 



• ••;: 



OF THE ACTION OF EJECTMENT AS BETWEEN LANDpOR? 

AND TENANT. 






THE modern action of ejectment is not confined in its 
beneficial effects solely to the trial of disputed titles* It is 
also the common remedy for landlords, on the determina- 
tion of tenancies, to recover the possession of their lands 
from refractory tenants ; and it, therefore, properly belongs 
to this treatise, to inquire into the several relations of land- 
lord and tenant, with regard to this remedy ; and to point 
oat the different ways by which the tenant's title to the 
possession may be determined, and the right of entry in 
the landlord accrue* 

A tenancy may be determined in three several ways ; 
first, by the effluxion of time, or the happening of a par- 
ticular ev^nt ; secondly, by a notice, from the landlord to 
the tenant, to deliver up the possession, or vice versa ; and, 
thirdly, by a breach, on the part of the tenant, of any con- 
dition of his tenancy, as, by the non-payment of rent, or 
the non-performance of a covenant 

No comments are. necessary upon the first of these di- 
visions : it is sufficient to say generally, that, when the 
time expires, or the particular event happens, the tenancy 
is at once determined ; and that the landlord may imme- 
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- * • 

diately maintain .afia*;«jectinent to recover his possessioB^ 
without giving atiyrpVevious notice to the tenant. (g)[3] 

The cssb^s. ^comprised in the second division must he 

• • • « 

treated. ^^? 'more fully; and, to understand perfectly the 

principles upon which they have been decided, it will be 

• • • 
-nte^fcs'sary to give a short history of that species of tenancy^ 

'iiow called a tenancy from year to yean 

It has already been observed, that, until the reign of 
King Henry VII., even a tenant, having a lease of lands for 
a definite period, had not a full and complete remedy when 
ousted of his possession. The tenants who, during those 
times, occupied lands without any specific grant, held them 
by a far more precarious tenure. A general occupation of 
lands, that is to say, a holding of the lands of another, with- 
out any certain or determinable estate beiiig limited there- 
in, was then considered as a holding at the will and plea- 
sure of the owner of the land ; and the tenant was liable to 
be ejected at any moment^ by the simple determination of 
his landlord's will. But the same enlightened policy, 
which secured to lessees for years' the complete possession 
of tiieir terms, soon extended itself, also, to those general 

(g) iosy d. JordaUf ▼. Ifurd, 1 H. filk. d7. 



[3] Where tenant for a year holds over, be becomes merely a tenant at su^ 
ferance, and is not entitled to notice to quit. Jaektonv. M*Leody 12 Johns. 183. 

But if lessor allows the tenant to remain in possession seventeen years after 
the expiration of the lease, he cannot recover without notice. Bedford t. 
M^Etherrorif 2 Serjeant h Rawle, 48. 

Where a lease expires, and, by tile consent of both parties j the tenant re- 
mains In possession, the law implies a tacit renovation of &e contract; for, in 
such a case, there is a prior relation of landlord and tenant, from which a coit' 
tinuance of it may reasonably be presumed. Jackt9n v. Mkieht 19 Johns. 109. 
1 Term Rep. 162. 
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• 

boldtngs, then called tenancies at will ; and, in the reign 
of King Henry VIIL,(i) we find it bolden by the courts, 
that a general occupation should be considered to be an 
occupation from year to year \ and that a person so bold* 
ing, should not be ejected from his lands, without a rea* 
sonable notice from his landlord to relinquish the posses- 
sion. It was, alsOf at the same tioie, settled, that this rea- 
sonable notice should be a notice for half a year, expiring 
at the end of the tenancy; because, otherwise, a notice, 
reasonable as to duration, might be given, which would, 
notwithstanding, operate greatly to the prejudice of the 
tenant, by ejecting l^m from his lands immediately before 
the harvest, or other valuable period of the year : and this 
rule has remained unaltered to the present day, except 
where a different time is established^ either by express 
agreement, or inomemorial custom. 

A general occupation of land now, therefore, enures as a 
tenancy from year to year, determinable, and necessarily 
determinable,(0 by a regular notice to quit ; and a hold- 
ing merely at the will of the landlord, according to the 
ancient meaning of the term, is an estate unknown in mo- 
dem times,(y), unless when created by express agreement 
between the partie8.(&) There is, indeed, an implied mo- 
dem tenure,' denominated a tenancy at will ; but it differs 
materially from the old tenancy so catted ; and, i^ truth, is 
scarcely distinguishable from a mere permissive occupation 
of the land, independent of the relationship of landlord and 
^uant. This kind of tenancy arises, when the party is in 



(h) 13 Hen. VHI. 15, (b). ' (j) Tmmina r. Itew/inwi, 3 Burr. 

(0 Doe, d. Wamtrg t. Brovm, 8 1603^^. 
^***» 1». {k} JHehdrdnu r, Ungridge, 4 

Taiuii. 120. 
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possession of the premises with the privity(/) atnd consent of 
the owner, no express tenancy having been created, and 
no act having been done by the owner, impliedly acknow- 
ledging such party as his tenant. As ^here he has been 
let into possession pending a treaty for a purchase or a 
lease ;(m) or under a lease, or which is void ;(w.) or where, 
having been tenant for a term which has expired, he con- 
tinues in possession, negotiating for a aew one.(o) In all 
these, and the like cases, it is holden, that the party being 
lawfully in possession, cannot be ejected, until such lawful 
possession is determined, either by demand of possession, 
breaking oflF the treaty, or otherwise, and the jparty is called 
a tenant at will ; but, in any of these cases, if the landlord 
receive rent whilst the party is so in possession, or do any 
other act amounting .to an acknowledgment of a subsisting 
tenancy, a tenancy from year to year will be created there- 

i>y.(p) 

^« 

It is singular, that we do not find in the old authorities 
any decisions relative to notices to quit, although the prac- 
tice of giving them has been so long established; but, dur- 
ing the last fifty years, they have become objects of con- 
siderable attention to our courts, and there is now no diffi- 



(/) Doe, d. Kmghtf r^ Quigletf, 2 (o) Denn, d. BruMf v. Rawlins, 10 

Cainpb.505. Rif^fU,d.LeunStr.Beardf East, 261. Doe, ± Foley, v. Wilson, 

13 East, 210. Hegan v. Johnson,, 2 11 East, 66. 

Taunt. 148. Doe,d. Leeson,v, Sayer, (p) Dot, dJIUgge, v. BeU,^ T R< 

SCampb. 8. 471. Clayton v. BUAey, 8 T. R. S. 

(m) OoodiUU, d. GcUloway, v. Her' Thunder,d. fVeaver,v. Belcher, 3 East, 

bert, 4 T. R 680. Doe, d. fVamtr, r. 449, 461 Doe, d. fVarner, y. Brom£, 

Browne, 8 East, 165. 8 East, 166. 

{n) Doe, d HoUingswortfi, v. Sten- 
nett, 2 Esp. 717. ' , 
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« 

culty in reducing their requisites to a (;lear and satisfac- 
tory 8ystem.[4j 

In considering the uses and requisites of the notice to 
quit, our first inquiry will be directed to those particular 



[4] The Supreme Court of the state of New- York have considered a mere 
tenant at wiU as not entitled to notice to quit ; but have, of late, inclined to 
construe all tenancie$ at will, into tenancies from year to year, for the pur- 
pose of notice to quit. In Jackson \. Bradtf (2 Caiues' Rep. 174.) Kenty C. J. says, 
*^ The reservation of an annual rent is the leading circumstance that turns 
leases for uncertain terms into leases from y^ar to year. * It has frequently 
been decided by this court, that a mere tenant at will is not entitled to no- 
tice to quit." 

In the subsequent case of Jackson v. Bryant (1 Johns. 322.) it was de- 
cided, that where defendant entered on laud with owner's permission, and 
made improvements, but no rent was reserved, ai>er a possession of eighteen 
years, he was held to be tenant from year to year, and entitled to notice to 
quit And Spefteery J. says, *< That tenancies at will exist nominally, and 
good policy, as well as common justice, seem to demand, that a holding 
for an indefinite period should be construed into a tenancy from year to year." 
nnd. 326. ; 

A mortgagor is entitled to notice to quit, previous to ejectment by the mort- 
gagee ; ** for," say the court, << he is qtuisi ten^t at will, and the notice to 
quit is a mere matter of practice, which we are at liberty to regulate, even 
in opposition to the English decisions " Jackson v. Deyo, 3 Johns. 422. 
JacksOn V. Lavghhead, 2 J6hns. 75. Jackson v. Greeny 4 Johns. 186. But 
a purchaser from the mortgagor is not entitled to notice, for there is no privi- 
ty between him and the mortgagee. Jackson v. F}Uler, 4 Johns. 215. Jackson 
V. Chascy 2 Johnsl 84. 

The six months advertisement under the statute, is equivalent to six months 
notice to quit. Jackson v. Lam^j 17 Johns. 300. 

A tenant at will is considered as holding from year to year only for tiie pur- 
pose of a notice to quit ; but he has no right to such notice after he determines 
tlie will by -an act of voluntary waste. PhiUips v. Covert, 7 Johns. 1. Co. 
Litt. 57, a. 6 Co. 13, a. Cro. Eliz. 777, 784. 

In Jackson v. Wilseyy 9 Johns. 267. the court seemed inclined to the opiniooi 
that a tenant at will v& entitled to noiitt to quit. They cite Right v. Bcardy 13 
East, 211. where Lord Ellenborough says, « after lessor had put defendant 
into- possession, he could not, without a demand of the possession, and re- 
fusal by the defendant, treat the defendant as a wrong doer and trespasser, 
as he assumes to do by his declaration in ejectment." 

14 



106 OP THE ACTION OF EJECTMENT 

cases in which implied tenancies from year to year are 
created, although the direct relationship of landlord and 
tenant does not exist ; we shall then consider by whom, 
and to whom, the notice should be given ; then proceed to 
the form of the notice, and the particular times required 
in certain cases, for its expiration; and, lastly, point out th« 
means by which the notice may be waived. 

No tenancy from year to year exists between a mort- 
gagor and his mortgagee ; but the mortgagee may maintain 
an ejectment against the mortgagor, after the forfeiture of 
the mortgage, without any previous notice to quit the pre- 
mises :(9) and the principle of this seems to be, not that 
the mortgagor is tenant at will to. the mortgagee after the 
forfeiture ; but that he is then acting as a kind of trustee to 
the mortgagee, subject to have his authority concluded ftt 
the mortgagee's pleasure. (r) 

The under lessees of the mortgagor are also liable to be 
ejected without any notice, provided they have been let 
into possession by the mortgagor, subsequent to the mort- 
gage, and without the privity of the mortgagee, whether 
they hold as tenants from year to year, or by leases execut- 
ed after the date of the mortgage. But if a lease be granted 
by a mortgagor with the concurrence of the mortagee, or 
if a mortgagee, with knowledge that the mortgagor has 
granted a lease, encourage the tenant to lay out money 
upon the premises, it may admit of doubt, whether by such 
conduct the mortgagee has not coiifirmed the lease, or so 
far at least acknowledge the lessee as his tenant, as to ren- 
der a notice to quit necessary before be can maintain eject- 



% Birch V. Right, 1 T. R. 378; 83. (r) Moss v. GmUimors, X>oug. 27P. 

82. 
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mcnt against h]m.(9) With respect to tenancies created 
prior to the mortgage, the situation of the mortgagee is 
of course the same as that of the mortgagor before the 
mortgage was made.(i) , 

The assignees of the mortgagee have also the like privi- 
leges with regard to under-tenants ; and the right of an 
assignee to maintain ejectment without a. notice to quit, 
will not be taken away by a tenancy created prior to the 
assignment, provided such tenancy commenced subsequent- 
ly to the date of the mortgage, and continued unacknow- 
ledged by the mortgagee.(w) 

When a party has obtained possession of premises be- 
longing to another, and the owner does any act from which 
a jury may infer that he intends to acknowledge him as hit 
tenant, e tenancy from year to year is created by such act, 
and the party will be entitled to ai regular notice to quit 
before he can be ejected. > Thus,- if a landlord suiTer hit 
tenant to continue in possession after the expiration of biff 
lease, and receive rent from him accruing, subsequently to 
&e period of such expiration, he becomes thereby his te- 
nant from y^ar to year, upon the conditions of the original 
lease. So, also, if a tenant for life make a lease void against 
the remainder-man, and' the lessee enter, and then the 
tenant for life die, if the remainder-man receive rent from 
such lessee, accruing subsequently to the death of the te- 
nant for life, such receipt of rent, although it will not amount 
to tk confirmation of the lease, will be sufficient (if the rent 

(f) Doe, d. Sheppard, t. -tfWen, 3 878. Doe, d. Sheppard, v. ^We«, 3 

Taunt. 78, Taunt. 78. 

(0 fVame, d. Keech, ▼. Holly Doug. (u) Thunder, d. Weeneft ▼. Bdehtr, 

21. Thuruler, d. Weaver, v. Belcher, 8 £ast, 449. 
3 East, 449. JSkchv.Wr^,lT.R, 
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be adequate to the value of the premises) (d) to establish a 
tenancy from year to year, upon the terms of it, between 
the remainder-man and the lessee : and it will be no an- 
swer for the remainder-man, that he was ignorant of his 
title when he received the rent ; for it is more reasonable 
that the remainder-man, who ought to have looked into his 
title, should be bound by his own act, than that the lessee 
should be prejudiced by his ignorancei(w) In like manner, 
when a party is let into possession, under a lease void by 
the statute of frauds, (x) payment and receipt of rent will 
not establish the lease, but it will create a tenancy from 
year to year, regulated by its covenants and conditions,(^) 
The same principle also holds, if the party come into pos- 
session under an agreement or lease, invalid from any other 
circumstance : as #here the party held under an agree- 
ment that the lessee should pay a certain rent, and fliat the 
lessor should not turn out the lessee so long as the rent was 
duly paid quarterly, and the lessee did not expose to sale, 
or sell any article that might be injurious to the lessor in 
his business, which agreement was invalid,' inasmuch as it 
would (if the tenant complied with the terms thereof) ope- 
rate as an estate for life, which can only be created by deed 
as a feofl&nent or conveyance to uses, yet the lessee hav- 
ing been let into possession, and rent having been paid and 
received, a tenancy from y e^r to year was created thereby .(z) 

The same rule prevails when a party is let into poissession 
under a valid agreement for a future lease. As no interest 

(v) Doe, d. Brune, v. Prideaux, 10 (pc) 39 Car. 2. c. 3. 

East, 158. Demi, d. Brune, r. Raw- (y) Doe, d. Bi^e, v. BeU, 5 T. R. 

lim, 10 East, 261. 471. Clai/ton v. Blakey, 8 T. R. a 

(w) Roe, d. Jordan, v. Ward, I H. (z) Doe, d. Wamer, v. BrowM, 8 

Black. 97. Doe, A, Mattin^y, Waits^ East, 165. 
7 T. R. 83. 
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in the land passes under such an agreement, no tenancy is 
created thereby ; but the party being let into possession, 
and rent being paid and received, he becomes, as in the 
cases already mentioned, a tenant from year to year. 

It is frequently difficult to determine, from the words of 
an instrument^ whether it will operate as a lease, or only 
as an .agreement for one ; and it may be therefore useful, 
although the subject does not strictly fall within the limits 
of this treatise, shortly toconisider the points which have 
arisen in cases of this description. 

Formerly, when an agreement contained words of pre- 
sent demise, it was held to amount to an absolute lease, 
although covenants were added, prospective of some fur- 
&er act to be done, such covenants being construed to be 
merely in further assurance. As where, before the statute 
of frauds, a party said, "you shall have a lease of my lands 
in D. for twenty-one years, paying therefor 1 Os. per an- 
num ; make a lease in writing, and I will seal it 'P this was 
held a good lease by parol, and the making of it in writing 
was but a further adsuranee.(a) So, also, and for a similar 
reason, the words, <{o^A/e^, in articles of agreement, have 
been held a present demise, although there was a further 
covenant, " that a lease should be made and sealed, accord- 
ing to the eflfect of the articles, before the feast of All Saints 
next ensuing."(6) But a different principle now prevails. 
The intention of the parties is alone considered, and, to 
use the Words of Lord Ch. B. Gilbert^ " if the most proper 
form of words of leasing are made use of, yet if, upon the 
whole, there appears no such intent, but that the instru- 

(a) MdUMt case, Gro. EUs. 33. (b) Harrington v. Wite, Cro. Elit. 

486. Noy, 57. 
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ment is only preparatory and rielative to a future lease to 
be made, the law will rather do violence to the words, than 
break through the intent of the parties, by construing a 
present lease, when the intent was manifestly otherwise. ''(c) 
Thus, where articles were drawn up as follows, " A. doth 
demise his close to S,, to have it for forty years," and a rent 
was reserved with a clause of distress, upon which articles 
a memorandum was also written '^ that the articles were to 
be ordered by counsel of both parties, according to the due 
form of law :" it was ruled, that the articles were not a 
sufficient lease.(J) So whete the words were, " A. doth 
agree to let, and B. agrees to take," for a certain term, at 
a certain rent, all his estates, the said B* to enter upon the 
premises immediately^ and it was further agreed, that leases 
with the usual covenants should be made and executed by 
a certain date; the stipulation that leases should be so 
drawn, was held to show plainly that it was not the inten- 
tion of the parties that such agreement, although containing 
words of present demise, should operate as a lease, but only 
to give the defendant a right to the immediate possession 
till a lease could be drawn. (e) So, also, where, upon- an 
agreement stamp, A. agreed to demise and let certain copy- 
hold premises, for a certain term, at a certain rent, and 
further undertook to procure a license to let such premises, 
the court held, that the instrument was an executory agree- 
ment only, for two reasons ; first, because, if it were held 
to be a lease, a forfeiture would be incurred, which would 
be contrary to the intent of the parties, who had cautiously 
guarded against it, by the insertion of a covenant, that a 
license to lease should be procured from the lord; and, se- 

(c) Bac. Ab. tit. Leases, 164>-Baa;- (d) Stwg^ v. Painter^ T^oy, 12d. 
ia-y d. MrahaU, v. BrQwntt 2 Black. - {e) GoodHUt, d. Etttoieky ▼. ffm 
973-4. 1T.K.736. 
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oondly, because the stamp was conformable to the nature of 
an agreement for a lease, and not adapted to an absolute 
lease.(/) So, also, where the words were, " that the said 
mills he dhall hold and enjoy, and I engage to give a lease 
in, for a certain term," &c. it was ruled, that the words, 
" shall hold and enjoy,'' would have operated as words of 
present demise, if they had not been controlled by those 
which followed. (^) So, also, where the words were, 
•'agreed this day to let my house to B,," for a certain term, 
*' a clause to be added in the lease, to give my son a power," 
&c. it was considered to be manifest, from the latter words, 
that a future instrument of dendsecW^s contemplated. (^) 
And, in a late case, where, in an instrument which con- 
tained words of present demise, there was no direct refe- 
rence to any future lease, but it appeared, upon taking the 
whole instrument together, that a future lease was intended, 
the same rule of construction prevailed. In this latter 
case the agreement was, " A. agrees to let to^ B. all his 
farm, &c. (except three pieces of land,). to hold for twenty- 
one years, determinable at the end of the first fourteen, at 
the yearly rent of 26/. payable, &c. and at and under all 
other usual and customary covenants and agreements, as 
between landlord and tenant where the premises are si- 
tuate : — A. to allow a proportionate part of the rent, for 
the three pieces of land above excepted ;" and the court 
held, that it amounted only to an agreement for a lease for 
the following reasons : be^ause^ " at the yearly rent, &c." 
and, '' at and under all usual Covenants, &c." is not the 
language in which a lawyer would introduce into a lease 



(/) Doe, d. Coore, y, Clare, 2 T. (h) Doe, d. Bromfieldy ▼. Smithy 6 
H. 739. East, ft30. 

(g> Rotf d. Juckson^ V. Mimmer, 
6 T. B. 163. 
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the technicaj covenant for further assurance, but contem- 
plates the entire making of an origiaal lease : and because 
no landlord or tenant of common sense would enter on a 
term for twenty-one years, without aiscertaining what were 
the terms on the one side and the other, by which they 
were to be bound for that period, and what was to be the 
rent apportioned for the excepted premises, (t) But where 
an instrument, upon an agreement stamp, was as follows, 
'' A* agrees to let, and B. agrees to take, aU that land, 
&c. for the term of ^ixty^one years from Lady-day next, 
at the yearly rent of 1 20/. ; and for and. in consideration 
of a lease to be granted by the said A. for the said term of 
years, the said B. agrees to expend 3,600/. in building, 
within four years, five houses of a third class of building; 
and the said A. agrees to grant a lease or leases of the 
said land, as soon as the said houses are covered in, and 
the said B. agrees to take such lease or leases, and exe- 
cutes a counterpart, or counterparts thereof: — this agree- 
ment to be considered bindings till one fully prepared can bi 
produced ^^^ the court held the same to be a lease, cour 
sidering it to be the intention of the parties, that the te- 
nant, who wa& to expend so much capital upon the pre- 
mises within the first four years of the term, should have a 
present legal interest in the term, which was to be binding 
upon both parties ;, although, when a certain progress was 
made in the buildings, a more formal lease br leases, in 
which, perhaps, the premises might be more particularly 
described, for the convenience of underletting or assigning, 
might be executed.(j) So, also, where the instrument was, 
" A, agrees to let, and also, upon demand, to execute, to 
B. a lease of certain lands, and B* agrees to take, and 

(t) Morgan, d. Dowdingf ▼. Biuell, (j) PqoU v. BtnUty, 12 East, 168. 
3 Taunt. 66. 
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upon demand, to execute a counterpart of a lease of the 
said lands for a certain term, at a certain rent ; the lease 
to contain the usual covenants, and the agreement to hind 
until the said lease be made and executed," &c. it was 
held to be a present demise ; and that the agreement for 
a future lease, with further covenants, was for the better 
security of the parties.(A:)[5] 

(k) DoCy d. WalktVy v. Groves, 15 East, 244. 

[5] A memorandum for a lease, by which A. ag:rees to let on lease to B. for four 
years,, from a certain day, at a certain rent ; then follow certain conditions to 
be performed by B. ; and it is added, that B. ag;rees to take the premises on 
said terms and conditions. Held, that this was a lease, and not an agreement 
for a lease. Halleit v. Wylie, 3 Johns. 44. and in case of B.'s being kept out 
of possession, kis remedy is ejectment, and not an action on the covenant. 
Thornton v. Paynes 5 Johns. 74. ^ 

A memorandum of an agreement stated, that A '< hath set, and to farm 
let, unto B., all that farm, &c. for the rent of, &c. for the use of B. and his 
wife ; the place to be surveyed on or before the 1st June next, and then th/t 
said B, is to lake a lease for the same.** After a possession in B., and pay- 
ment of rent for fourteen years, this was held to amount to a lease in priBsenti. 
Jackson v. Killenbncky 10 Johns. 336. 

In this case Spencer, J^ Says, << None of the cases will be found to contra- 
''diet the position, that where there are apt words of present demise, and to 
'^ these are superadded a covenant for a further lease, the instrument is to be 
'*■ considered as a lease, and the covenant operating as a covenant for further 
« assurance. The case of Baxter v. Brown, (2 W. Bl. Rep. 973.) is much in 
" {)oint. The agreement was to grant a lease to Brown of the premises, and 
" they did thereby set and let to him all, &c. ; provided that the said lease shall 
^' be void on the non-payment of rent, k/c., and that such leau shall contain the 
" usual covenants, &t. The defendant entered in pursuance of such agrec- 
" ment, and paid rent, and it was held by all the judges, tliat it was clearly 
" a good lease in .prcesenti, with an agreement for a more formal lease in fu- 
^' ture. We believe that there is no case of a present demise, by apt words, 
" followed by a possession, in which the instrument has not been held to pass 
'* an immediate interest." 

A covenant in a lease by the lessor, *to let the tot at the expiration of the 
term to the lessee, withoyat mentioning the time for which it was to be let, is 
altogether void for uncertainty, Meet v. Radcliff, 13 Johns. 300. 

Nqr would Chancery, in this case, interfere to compel a specific perfor- 
mance. 12Ves. 466. 1 Scho. & Lef. 22. Prec. in Chan. 660. 11 East, 142. 
1 Atkyns, 12. 3 Johns. 399. 2 Vem. 416. 1 Ves. Jun. 279. 

15 
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But to return to the subject of implied tenancies from 
year to year. In all the cases already mentioned, the 
mode of acknowledging the tenancy, was by the payment 
and receipt of rent, which, indeed, is the conmion evidence 
in cases of this nature. But the intention to create such a 
tenancy may be inferred from other circumstances. Thus, 
where lands descended to an infant, with respect to whom 
the tenant in possession was a trespasser, and an ejectment 
was brought on the demise of the infant, and compromised 
by his attorney upon certain terms, one of which was, 
that the tenant should attorn to the infant, it was ruled by 
Lord Kenyon, C. J. at Msi Prius, upon a second eject- 
ment being brought by the infant, when he attained his 
full age, that although the infant was no party to the agree- 
ment, nor had confirmed it, nor received rent since he 
came of age, yet that such agreement having been entered 
into, without fraud or collusion^ after an ejectment brought 
at his suit, had, by his acquiescence therein, established 
the defendant's title as against himself, and created a new 
tenancy, which could only be determined by a notice to 
quit.(/) So, also, where 9. feme covert lived many years se- 
parated from her husband, and during that time received 
to her separate use the rents of certain lands, which came 
to her by devise after separation, it was presumed, that she 
received the rents by her husband's authority, and held, 
that a notice to quit must be given by him before he could 
maintain ejectment, (m) 

But it is necessary that some act of acknowledgment 
should take place ; a mere permission by the owner to oc- 



(0 Doe, d. MiUer, ▼. JVbden, 2£8p. (m) Doe^ d. Leicester^ t. Biggs, 1 
628. Taunt 367. 



AS BETWEEN . LANDLORD AND TENANT. 115 

eupy the premises will not be sufficient, under any cir- 
cumstances, to create a tenancy requiring a notice to quit, 
although, in some instances, as we have already remarked, 
it may create a tenancy at will.(n)[6] 

(n) Mte, 103, 104. 



[6] A notice to quit is only necesiary where the relation of landlord and 
tenant sublets. So, where A. conveys to B,, and B. to C, and A. remains 
in possession ten years, no tenancy is created between A. and C, and A. is not 
entitled to notice to quit from C. The relation of landlord and tenant cannot 
be presumed from the naked fact, that the defendant continued in possession. 
The utmost that. A, could claim wasa tenancy at will between him and B., 
which will was determined by the conveyance to C. Jaekton ▼. ^Idrichf 13 
Johns. 106. Sjpeneer, J. dissenting. 

Defi^ndant claiming to hold in fee, is not entitled to notice'. Jackson v. 
DeyOf 3 Johns. ^21 

A person holding land by a parol gift (and consequently merely a tenant at 
will) leases the land, and the donor merely permits the lessee to build, and en- 
joy the term, a tenancy is not thereby created, and the lessee is not entitled 
to notice to quit Jackson v. Bogertf 1 Johns. Cas. 33. Same case, 2 Caines' 
Cas. in Error, 314. 

A., a lessee, agrees to sell a lease to B., who endorses his name on the 
lease, and delivers it to B., who pays the purchase money, and agrees to pay 
the rent in arrear, and to become due, to the lessor. Held, that by this agree, 
ment the relation of landlord and tenant was not created, and that B. was 
not entitled to notice to quit. Jackson v. Kingsleiff 17 Johns. 158. 

The better opinion is, that a person entering on land, under a contract for 
a deed, is not a tenant, nor entitled to notice to quit ; but, on the non-perfor- 
mance of his contract, is liable to be turned out as a trespasser. Smith v. 
SUwartf 6 Johns. 46. 

A person holding adversely, applies to the lessor ** to be considered as his 
'* tenant in possession )" there is no tenancy created, and he is not entided to 
notice to quit, for defendant merely wishes to be deemed the occupier, having 
tfie equitable right of pre-emption. Jackson v. CutrdcUy 2 Johns. Cas. 353. 

Where defendant entered adversely, a permission by the lessor of the plain, 
tiff to continue in possession, and a disclaimer by the defendant of holding 
adversely, will not constitute him tenant, so as to entitle him to notice to quit. 
Jackson, V. TylcTf 2 Johns. 444. 

A servant or bailiff is not entitled to notice to quit. Jqckson ▼. Sample, 1 
Johns. Cas. 231. 

Where lessee takes possession of more land than was contained in his lease, 
and pays rent for tiie entire premises, he becomes tenant from year to |rear 
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Thus, where the party was let into possession, under an 
agreement for the purchase of the land, and had posses- 
sion formally given to him, and paid part of the- purchase 
money, the court held, that the premises might be recover- 
ed in ejectment, upon a demand of possession, without any 
notice to quit,(o) And where the vendor of a term, after 
payment of part of the purchase money, let the purchaser 
into possession upon an agreement, that he (the purxrhaser) 
should have possession of the premises until a given day, 
paying the reserved rent in the meanwhile, and that if 
he should not pay the residue of the purchase money on 
that day, he should forfeit the instalments already paid, 
and not be entitled to an assignment of the Tease ; it was 
held, that the vendor might maintain ejectment without 
notice to quit, or even demand of possession, the pur- 
chaser having failed to complete the purchase at the ap- 
pointed day,(p) So, also, where the party took possession 

(o) Rigktj d. LemSf v. Beardy 13 (^p) Doe^ d. Letion, v. 5ai/er, 3 
East, 210. Campb. 8. 



of the whole, and in ejectment for the land not included in the lease, is en- 
titled to notice to quit. Jacfcson v. WUsey, 9 Johns. 267. 

Where, by an agreement for the sale of lands, deCendant pays part of the 
purchase money, and takes possession under the agreement, the vendor can- 
not maintain ejectment without notice to quit. Jackson v. Rowan, 9 Johns. 330. 

And so, where A. was to receive a deed when the whole of the purchase 
money should be paid, and in the mean time to pay an annual rent, A. hav- 
ing paid rent, becomes a tenant, and is entitled to notice to quit. Jackson v. 
Mven, 10 Johns. 335. 

Letting land to a person for one year to cultivate on shares makes him a 
tenant, and not a mere labourer or servant. Jackson v. Brownell, 1 Jo£ins. 267. 

But letting land on shares for a single crop -does not amount to a lease of 
the land, and the own«r alone can bring trespass. Bradish v. Schenck, 8 Johns. 
161. 

Where land was leased for a number of years, the lessee pfiying half of the 
annual crops, it was held, that the interest in the soil passed to the lessee, 
and that his interest in the crops was exclu<$ive, until he separate and deli- 
ver to the lessor his proportion. Stewart v. Doughty, 9 Johns. 108. 
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I 



under an agreement, that the owner would, by indenture, 
demise, &:c. this was holden to be a mere permissive oc- 
cupation, until the execution of the indenture. (9) And 
where a man, having obtained possession of a house with- 
out the landlord's privity, afterwards entered into a nego- 
tiation with him for a lease, which failed, the same rule 
of construction prevailed, (r) In like manner, where a 
tenant whose lease had expired continued in possession, 
pending a treaty for a further lease, no tenancy from year 
to year was created by such possession and negotiation, 
although it Was held, that the landlord had so far thereby 
acknowledged the defendant as his tenant, as to preclude 
him from recovering in ejectment, upon a demise anterior 
to the termination of the treaty, (*) When, also, a party 
is admitted into possession under an invalid lease or agree- 
ment, no notice to quit is necessary, until the landlord has 
acknowledged the tenancy, although, in these cases, also, 
the party becomes tenant at will to the landlord, and can- 
not be ejected until the landlord has demanded possession, 
or in some other manner determined the will,(*) 

As, however, the implied tenancies from year to year here 
treated of, depend wholly upon the presumption that it 
was the intention of the parties to create them, evidence 
may always be received to rebut such presumption, and 
shew their real meaning. Thus, where a remainder-man, 
on the death of the tenant for life, gave notice to the tenant 
in possession under a lease, granted by the tenant for life, 
but void against the remainder-man, to quit at the end of 

(q) Hegan v. Johnson, 2 Taunt. 148. (0 CfoodlUle, d. Herbert, v. Gair 

(r) Doe, d. Knight, v. ^igley, 2 loway, 4 T. R. 680. Clayton v. Bla- 

Campb. 505. Jfccy, 8 T. R. 3. Thunder, d. Weaver, 

(i) Doe, d, HoUingsuforth, V, Sten- v.. ^efeAcr, 3 East, 449. 451. Doe,d. 

nttt, 2 Esp. 716. Warner, v. Browne^ 8 East, 166. 
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six months, and subsequently to the giving of the notice, 
but before its expiration, received a quarter's rent, accru- 
ing after the death of the tenant for hfe, it was ruled by 
Blackstone, J«, that the previous notice to quit rebutted 
the presumption of a tenancy from year to year, raised by 
the acceptance of the renU(u) So, also, where the rent is 
not paid and received, as between landlord and tenant, 
but upon some other consideration, no tenancy from year 
to year will be created, nor will a notice to quit be neces- 
sary. The payment of a customary rent for copyhold pre- 
mises has been held to be a payment of this nature ; and, 
if the tenant hold such premises by a title or tenure, which 
is not supported by the custom of the manor, the receipt 
of the quit-rent from him by the lord wiU not create a te- 
nancy from year to year.(u) 

Upon the same principle, whete a tenant in tail receiv- 
ed an ancient rent, which was but trifling when compared 
with the real value of the premises, and which had been 
reserved under a void lease granted by the tenant for life 
under a power, upon a special case reserved for the opinion 
of the Court of King's Bench, they intimated that a jury 
should be strongly advised not to imply a tenancy from 
year to year from such payment and receipt,(n)) although, 
in a subsequent case upon the , same title, they were of 
opinion that it amounted to an acknowledgment of a te- 
nancy at will, (a?) 

If the tenant set his landlord at defiance, and do any act 
disclaiming to hold of him as tenant ; as, for instance, if he 

(u) Sykes, d. Murgatayd, ▼ , (w) Roe, d. BrtmCf t. Pridetfux, 10 

cited in Bight, d. Fowler f v. Darby , 1 East, 168. 

T. R. 161. (x) Demh d. Btme, t. Eawlim, 10 

(v) Right, d. Dtm of WtHU, t. Bow East^ 261. 
im, 3 East, 260. 
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aittorn to some other person, no notice to quit will be ne- 
cessary ; for, in such case, the landlord may treat him as a 
trespas8er.(y)[7] It has, however, been held, that a re- 
fusal to pay rent to a devisee under a contested will, ac- 
companied with a declaration, that he (the tenant) was 
ready to pay the rent to any person who was entitled to 
receive it, was not a disavowal sufficient to dispense with 
the necessity of a regular notice.(z) 

When a tenant from year to year dies, his interest in the 
land vests in his personal representative, who will continue 
to hold the premises upon the same terms as the original 
tenant, and be entitled to the same notice to quit, (a) If, 
however, by the terms of the agreement, no interest vests 
in the representative, no notice to quit can be necessary. 
Thus, where A» agreed to demise a house to £«, during the 
joint lives of A. and £«, and B. entered in pursuance of the 
agreement, and, before any lease was executed, died, after 
which B.'sA executor took possession of the house; it was 
held, that A* might maintain ejectment against the execu- 
tor without notice to quit, because the death of B. deter- 
mined his interest, and consequently no interest vested in 
the executor. The court were also of opinion that the case 
would have been the same if the lease had been execut- 
ed.(6) 



(y) B. N. P. 96. (a) Doe^ d. Shorty ▼. PorltTt 8 T. 

(z) Doty d. WiUkmUi v. Pasqmlit R. 13. 
Feake's R. 196. (b) Doe, d. Brdmfield, ▼. SmWi, 6 

East, 630. 



p] A disclaimer by the tenant dispenses with the necessity of notice to quit, 
but plaintiff must lay his demise subsequent to the time of the disclaimer. 
Jackson r. WhUltr, 6 Johns. 272. 
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In like manner the situation of a tenant from year to 
year remains unaltered, notwithstanding the death of the 
landlord, and he will be entitled to his regular notice to 
quit, whether the lands descend to the heir (although such 
heir be a minor,(c) ) or pass to the personal representative, 
or devisee of the deceased. 

We are next to consider the persons by whom, and to 
whom, the notice to quit is to be given. 

The notice to quit must be given by the person interest- 
ed in the premises, or his authorized agent ; and such agent 
must be clothed with his power to give the notice, at the 
time when the notice is given ; a subsequent assent on the 
part of the landlord being not sufficient to establish by rela- 
tion a notice, given in the first instance without his author- 
ity. And this principle is founded in reason and good 
sense, for as the tenant is to act upon the notice at the 
time it is given to him, it ought to be such an one as he 
may act upon with security ; and if an authority by relation 
were sufficient, the situation of the tenant must remain 
doubtful, until the ratification or disavowal of the principal, 
and he would thereby sustain a manifest injustice.(c{) 

When also two or more persons are interested in the 
premises, a notice to quit given by one, on behalf of him- 
self and co-tenants, will be valid only as far as his own 
share is concerned,(e) unless he was acting at the time 
under the authority of the other parties mentioned in the 
notice. And this rule holds, notwithstanding that tlie par- 

(c) Maddon^ d. Bokeri v. White, 2 , (c) Doe, d. Whaymariy ▼. Ckaplint 
T. R. 159. 3 Tdunt. 120. 

(d) Right, d. Fisher^ v. Cuthell, 6 
East, 491. 
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ties are interested as joint tenants ; for the rule of law, that 
every act of one joint tenant, which is for the benefit of his 
co-joint tenant, shall bind him, does not apply, inasmuch 
as it cannot be predicated that the determination of a te- 
nancy is for his benefit, (rf) But where several parties are 
so interested, as many of them as give notices may recover 
their respective shares,(c) although the others do not join, 
unless, indeed, by the conditions of the tenancy, it is render- 
ed necessary for all the parties to concur in the notice ; in 
which case a notice given by some of the joint tenants, 
without the junction or authority of their companions, will 
be altogether invalid.(£{) 

The steward of a corporation may give a notice to quit, 
without a power under the corporation seal for so doing ; 
and if the corporation afterwards bring an ejectment upon 
such notice, it will not be necessary to give any other'evi- 
dence of his authority, than that he is steward ; for the 
corporation, by bringing the ejectment, shew that they au- 
thorize and adopt the act of their officer.(/) 

A receiver appointed by the Court of Chancery, with a 
power to let the lands, is an agent sufficiently authorized 
to give a notice to quit ; for if he have an authority to let, 
he must be taken to have a power of determining the let- 
ting, as he must determine for how long he will leU(g) 

ft 

Where a lease contained a proviso, that if either of the 
parties should be desirous to determine it, in seven or four- 

(<0 Right, d. Fishtr, ▼. Cuthelly 5 (/) Roe, d. Dean of Rochesttr, ir. 
East, 491. , Pierce, 2 Campb. 96. 

(c) Doe, d. Whaymm, v. Chaplin, (g) WUkinson v. Colley, Burn 
a Tamnt. 1S». 26^4. Doe, d. Marmk, v. Hcarf, 12 

East, 67. 61. 
16 
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teen years, it should be lawful for either of them, his exe- 
cutors, or administrators, so to do upon twelve months^ no- 
tice to the other of them, his heirs, executors, or adminis' 
trators, it was considered that the words executors, or ad- 
ministrators, were put for representatives in general, and 
that a notice might be given by an assignee of either party, 
or by the heir, or devisee, as well as by the parties them- 
selves, their executors, or administrators 5 because, other- 
wise, in case of an assignment, or devise, thedght of deter- 
mining the term would be taken from the persons interested 
in it, and given to a mere stranger, having no interest 
therein.(A) But, where the demise was for twenty-one 
years, if both parties should so long live, but if either should 
die before the end of the term, then the heirs and execu- 
tors, &:c, of the party so dying, might determine the lease bj 
giving twelve months' notice to quit, it was holden, that 
this* power extended only to the representative of the party 
dying, and that the lease could not be determined by a no- 
tice to quit given by the lessor, after the lessee's death, io 
his representative. (i) 

When the relation of landlord and tenant subsists, diffi- 
culties can seldom occur as to the party upon whom the 
notice should be served. The service should invariably 
be upon the tenant of the party serving the notice, notwith- 
standing a part, or even the whole of the premises, may 
have been under-let by him .[8] And in a case where the 

(A) Roty d. Bamfordy v. Hayley, 12 (t) Legg, d. Scott, v. jBemon, WiUes, 
East, 464. 43. 



[8] A lessor is not bound to look beyond his immediate lessee, and there- 
fore a notice to quit is sufficient, if served on him, so long as he paid the 
rent, and the lessor had not recogpaised the sub-lessce as tenant. Jackson v. 
Baker, 10 Johns. 270. 
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service was upon a relation of the under-tenant upon the 
premises J Lord Ellenborough^ C. J. ruled the service to be 
insufficient, although the notice was addressed to the ori- 
ginal tenant.(y) The original tenant is also liable to an 
ejectment, at the expiration of the notice, for the lands in 
the possession of his under-tenants, although he may, on 
his part, have given proper notices to them, and delivered 
up such parts of the premises as were under his own con- 
trouK(A;) 

Where a tenant from year to year had under-let part of 
the premises, and then gave up to his landlord the part re- 
maining in his own possession, not having received from 
him a notice to quit, or surrendering such part in the name 
of the whole, it was held that a notice to quit, from the 
original landlord to the sub-lessee, for the part so under-let 
was irregular ; and that the sub-lessee could not be ejected 
without a regular notice from his immediate landlord. And 
it seems, that if the tenant had surrendered such part in the 
name of the whole, it would not have varied the case, be- 
cause the surrender of the lessee would not destroy any 
interest, which a stranger claiming under him had acquired 
in the term before such surrender. 

When the premises are in the possession of two, or more, 
as joint tenants, or tenants in common, a written notice to 
quit, addressed to all, and served upon one only, will be ^ 
good notice ;(/) so also a parol notice given to one co-ten- 
ant only will bind his fellow, (m) 

(j) Doc,d. MUchellf v.Leri, M. T. (I) Doe, d. Lord Bradford, ▼ Wat- 

1811. M. S. kins, 7 East, 651. 

(*) Roe V. Wigg»i 2 N. R. 330. (m) Doe, d Lord Maenrtney, v. 

Pleasant, d. Hayton, t. Benson, 14 Crkkf 6 Esp. 196. 
East, 234. 
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When a corporation aggregate is the tenant, the notice 
should be addressed to the corporation, and served upon 
its officers, and a notice addressed to the officers will not 
be sufficient, (n) 

With respect to the mode of serving the notice, it is in 
all cases advisable, if possible, to deliver the same to tbe 
tenant personally ; but if personal service cannot be ef- 
fected, the notice should be left at his usual place of resi- 
dence, whether the same be situated upon the demised pre- 
mises, or elsewhere.(o) 

It is, however, doubtful, from the judgment of JBw//er, J. 
in the case above cited, whether the delivery of a notice to 
quit at the dwelling house of the tenant will be a sufficient 
service, provided the person to whom it is delivered should 
swear upon the trial, that no intimation thereof had ever 
been given to the tenant in possession* It is much to be 
regretted that a point of such general importance to land- 
lords and tenants should not be more clearly settled. 

Next of the form of the notice.(p) 

When the landlord intends to enforce his claim to double 
value, if the tenant holds over,( q) it is necessary that the 
notice to quit should be in writing ; but for the purposes 
of an ejectment a parol notice is sufficient, unless the notice 
is required to be in writing by express agreement between 



(n) DoCf d. Lord Carlisle, ▼. Wood- (p) Appendix, Nos. 1, 2, S. 
many 8 East, 228. (q) 4 G. II. c. 28. s. 1. 

(o) Jones, d. Griffiihs, r. Marsh, 4 
T. a 464. 
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the parties.(r) It is, howerer, nevertbeleas, the general 
practice to give written notices; and it is a precaution 
which should always, when possible, be observed, as it 
prevents mistakes, and renders the evidence certain and 
correct. It is customary also to address the notice to the 
tenant in possession ; and it is, perhaps, most prudent to 
adhere to this form, though, if proof can be given that &e 
notice was served personally upon him, it is thereby ren- 
dered unnecessary«(f ) And where a notice was addressed 
to the tenant by a wrong Christian name, and the tenant 
did not return the notice, or object to it, and there waf 
no tenant of the name mentioned in the notice, it was ruled 
at Nisi Pritts to be sufficient. (<) 

A subscribing witness to a notice to quit is unnecessary ; 
and it is prudent not to have one, as it may occasion diffi- 
culties in the proof of the service, and cannot be of the 
dightest advantage to the landlord. 

Care should be taken that the wo/ds of a notice are clear 
and decisive, without ambiguity, or giving an alternative 
to the tenant; for, although the courts will reluctantly 
listen to objections of this nature, yet if the notice be really 
ambiguous, or optional, it will be sufficient to render it 
invalid, as far at least as the action of ejectment is con- 
cerned. 

The notice, however, will not be invali49 unless it coik 



(r) Leggf d. Seottf ▼. Benitm, (s) Doe, d. MaUhewsont v. Wrig/U- 
WiUes, 43. Timmins v Rowliruony 1 matij 4 Esp. 5. 
W. Blk. 633. Doe, d. Ld. Macartney ^ (<) Do^^ ▼. Sp^Uti t^ Esp. 70. 
T. Clicks 6 Esp. 196. l2oe, d. Dean of 
Bocftejier, ▼. jPien^, 2 Campb. 96. 



126 OF THE ACTION OF EJECTMENT 

tain a real and bona fide option, and not merely an appa* 
rent one ; for if it appear clearly, from the words of the 
notice, that the landlord had no other end in view, than 
that of turning out the tenant, it will he deemed a notice 
sufficient to found an ejectment upon, notwithstanding an 
apparent alternative. Thus, the words, " 1 desire you to 
quit the possession at Lady-day next of the premises, &c« 
in your possession, or / shall insist upon double rent^'^^ have 
been held to contain no alternative ; because the land- 
lord did not mean to offer a new bargain thereby, but only 
added the latter words as an emphatical way of enforcing 
the notice, and shewing the tenant the legal consequences 
of his holding over. It was contended for the tenant, that 
this could not be the construction of the notice, because 
the statute pf 4 Geo. II. c. 28. does not give double the 
rent^ but double the value, on holding over; but Lord 
Mansfield, C. J., was of opinion, that the notice, notwith- 
standing this variance, clearly referred to the statute. It 
seems, however, that if the words had been " or else that 
you agree to pay doubly rent," the notice would have been 
an alternative one.(i4) 

Where the notice was to quit " on the 25th day of 
March, or 6th day of April next ensuing,''(v) and was 
delivered before new Michaelmas-day, it was held to be 
a good notice; as being intended to meet an holding com- 
mencing either at new, or old Lady-day, and not to give 
an altemative.(w) 



(«) Doe^ d. Matthews, v. Jaehorif case, ctnnot be correct. — See aU» 

Dougr. 176. Do€t d. Spicer, v. Lea, 11 East, 312. 

(v) In the printed report, this date (w) Doe, d. Matthewton, ▼. Wright- 
Is stated to be the eighth day of April, man, 4 Esp. 6. 
which, from the reasoniDg in the 
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Upon the same principle, the court will not invalidate a 
notice, on account' of an ambiguity in the wording of it, 
provided the intention of the notice be sufficiently certain. 
Thus, an impossible year has been rejected. The notice 
was given at Michaelmas 1795, to quit at Lady-day, which 
will be in 1795, and was accompanied, at the time of de- 
livery to the tenant, with a declaration, that as he would 
not agree to the terms proposed for a new lease, he must 
quit next Lady-day, and under these circumstances the 
notice was considered to be sufficiently certain :(a;) the 
court also seemed to be of opinion, that the notice would 
have been good without the accompanying declaration, the 
words " which will ^e," manifestly referring to the then 
next Lady-day. — In like manner, where there was a mis- 
description of the premises in the notice, which could 
lead to no mistake, the house being described therein as 
the Waterman^s Arms, instead of the Bricklayer^s Arms, 
DO sign called the Waterman's Arms being in the parish, 
the notice was deismed a valid one.(^) 

When a notice is given to quit at Michaelmas, or 
Lady-day generally, it will not be deemed an ambiguous 
notice, but considered prima facie^ as expiring at new 
Michaelmas, or new Lady-day, open, however, to explana- 
tion, that old Michaelmas, or old Lady-day, was intended. 
And if it appear, that the customary holdings where the 
the lands lie, are from old Michaelmas, or Lady-day, or 
even that in point of fact, the tenant entered at old Mi- 
chaelmas, or Lady-day, although no such custom exist, 
such a notice will be binding upon him»(2:) 

(x) DoCf d. Duke of Bedford, v. (z) Furley, d. Mayor of Canierbu- 

KighHeyy7T.K63, ry, v. Wood, 1 Esp. 197. jDoc, d. 

(y) Dot, d. Gox^ t. , 4 Esp. Hinde^ v. Vince, 2 Capnpb. 256. 

185. 
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The Dotice mast ioclude all die premisea held under the 
■ame demise ; for a landlord cannot determine the tenancj 
as to part of the things demised, and continue it as to the 
residae. But where the demise was of land and tithes, and 
the notice was to quit possesEion of "all that messuage, te- 
nement, or dwelling'hoase, farm-lands, and premises, wiA 
the appurtenances, which you rent of me," it was ruled at 
J^isi Priua that this notice was sufficient to include the 
tithes ; for the tithes being held along with the farm, the 
notice must have been understood by both parties to applj 
to both.Co) 

Fourthly, Of the time when the notice should expire. 

Before, however, we enter upon this subject, it may be 
(certain demises, which have the ap- 
from year to year only, are consider^ 
nveying to the tenant an indefeasible 
time, though afterwards liable to be 
;e to quit. 

ot for one year only, but from year to 
to constitute a tenancy for two yean 
at least, and not determinable by a notice to quit at the ex- 
piration of the first year.(6) The same interpretation ha< 
also been ^ven to' a. demise "for a year, and afterwards 
from year to year ;"(c) though where the demise was " for 
twelve months certain, and six months' notice afterwards ;" 
it was held at M«' Prnu, that the tenancy might be detei^ 
mined at the expiration of the first twelve months.((^ 

(a) Dot, A. Morgan, *. CAurcA, 3 (r) Bink t. ITrigAt, 1 T. R. 378- 

Cunpb. 71. 80. and the caae* there cited. 

(ft) Dcnn, d. JoMin, y. Cartrighl, (d) T^ompton *. Mabtrly, Z 

4 Eul, 31. Cun^. 673. 
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Where the demise was to hold for three, six, or nine 
years, generally, without any stipulation as to the manner 
in which, or the party by whom, the tenancy might be de- 
termined at the end of the third, or sixth year, the tenancy 
w^as held to be detenninable, at the two earlier periods, at 
the will of the tenant only, and by a regular notice to quit : 
and that, as against the landlord, the demise operated ai 
an indefeasible one for nine years.(6) 

If the produce of the demised lands require two years to 
come to perfection, as if it be liquorice, madder, &;c. a 
general holding will, it seems, enure as a tenancy from two 
years to two years, and cannot be determined by a notice 
to quit at the end of the first, or third year,(y) And it 
was observed by De Grey^ C. J. in his judgment, that it 
. might deserve to be considered whether, if required by the 
nature of the soil, or the course of husbandry, a general 
holding will not always enure as a tenancy for such period, 
as may be necessary to carry the land through its regular 
course of cultivation, instead of as a tenancy from year to 
year 3 but this doctrine seems very doubtful* 

It has before been stated generally, that, by the com- 
mon law, the notice necessary to be given to a tenant, is a 
notke for half a year^ expiring at the end of the current 
year of his tenancy ; and that a notice expiring at any 
other period will not be sufficient.(g) This notice is fre- 
quently spoken of in the btooks, as a six months'^ notice ; and 
the distinction seems to be, that when the tenancy expires 
at any of the usual feasts, as Michaelmas, Christmas, Lady- 
day, or Midsummer, the notice must be given prior to, or 

(c) Dmn ▼. Spurrier, 3 B. & P. (/) Roe v. Lees, Black. 1171. 
399. (g) jf?n(«, 108. 

17 
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upon, the correspooding feast happening in the middle of 
the year of the tenancy i(ft) whilst, if it expire at any other 
period of the year, the notice must be given six caleodar 
months previoua to such expiration. 

The notice, when a tenancy commences at any of the 
usual feasts, may be given to quit at the end of half a year, 
or of six months from the date of the corresponding feast in 
the middle of the year, without stating the day when the 
tenant is to quit, although the intermediate time be not ex- 
actly half a year, or six months, from feast to feast being 
tlie usual half yearly computation. And, indeed, in a case 
where the notice was, to quit " on or about the expiration 
of sis caltndar months from the 29th of September," (the 
ncing March 25,) the court ruled the word 
urplusage, and held the notice good.(t') 

mteoded, that the principle, that a notice to 
at the end of the year of the tenancy, did 
luses as well as lands ; and that in cases 
>ne were concerned, six months' notice, at 
le year, would be sufficient; but the court 
the same inconvenience might arise in the 
iie other, since the value of houses varies 
different periods of the year ; and therefore 
ant of a house was entitled to the same pri- 

n MS. case in J. Heatlt'i dFciaion, since the princi- 

■aid, that a as- pie laid down in the report ii in oppo- 

I of Stplember, litioi) to tvery aulhorily upon tht 

[ichiieliani-daj, Bubjecl. Probtiblj' Ibe leaam enl«red 

to quit at Lndy-Hay following, was at old Lajy-day. Vide Bight r. 

ruled by Htalh, J. lo be a sufficient flariy, 1 T, R. 169. el atitt, 127. 

notice. Some particular circumriau- {i) Jioward v. Wemsley, 6 E>p. S3. 

CCB, not noliced by tlie reporter, mUBl, The marginal note in the report sf 

it it conceiTed, har« occasioned Mr. Ihia ci 
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irileges, with respect to the notice to quit, as the occupier 
ofland.(j) 

It should, however, be observed, that this rule extends, 
with respect to houses, to those cases only in which the te- 
nancy enures as a tenancy from year to year ; and that the 
notice required will refer to the original letting, and be re- 
gulated by the local custom of the district in. which the 
bouse is situated, whenever it happens that a shorter term 
than twelve months i» intended to be created by the letting, 
although no particular period be mentioned. This chiefly 
happens in the case of lodgings ; and the custom, for the 
most part, requires the same space of time for the notice, 
as the period for which the lodgings were originally taken ; 
as a week's notice when taken by the week, a month's when 
taken by the month, and so forth. (A;) 

When, also, the custom of the country where the pre- 
mises are situated, requires, or allows, a notice for a longer, 
or shorter period, than half a year (as, for instance, the 
custom of London, by which a tenant, under the yearly 
rent of 408. is entitled to a quarter's notice only,)(/) the 
custom will be admitted by the courts ;(m) but such cus- 
tom must be strictly proved, and the Witnesses must not 
speak to opinion^ hxit facts *{n) The parties may also, by 
special agreement, vary the time of the duration of the 
notice ; but the notice must, notwithstanding where the 
letting is from year to year, expire with the year of the 
tenancy, unless the agreement also provides some other 

(i) ^ght V. Darby, 1 T, B. 159. (/) Tyleyr, Seed, Skin. 649. 

Doe, d. Broume, ▼. Wilkinson'f Co. (m) Roe, d. Brown, v Wilkinson, 

Litt. 270 (6), n. 1, Cd.-Litt. 270(6), n. 1. 

(k) Doe, d. Parry, v. ffaze.ll, 1 Esp. (n) Roe, d. Henderson, r. ChoT' 

94. nock, Peake N. P. C. 4. 
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period for its expirfttion.(o) Where, however, the terms 

of the agreement are not intended to create a tenancy 

from year to year, determinable at a quarter's notice, but 

to empower the parties to put an end to the tenancy at 

other periods of the year, as well as at its termination, 

the courts will give effect to it. Thus, a demise for one 

year only, and then to continue tenant afterwards, and 

quit at a quarter's notice ;(o) and a demise, where it was 

agreed " that the tenant was always to he subject to quit 

at three months' notice,"(p) have been held to be demises 

le at the end, although not in the middle of any 

But a quarterly reservation of rent is not a 

:e from which an agreement to diepense with 

jtice for six months is to be inferred ; although, 

where the landlord accepted in such case a three months' 

notice from his tenant, without expressing either his 

assent to, or dissent from, such notice, it was ruled at 

Msi Prius to be presumptive evidence of an agreement, 

that three months' notice should be sufiicieut.(9) 

The notice may he given to quit upon a particular 

day, or in general terms at the end and expiration of 

the current year of the tenancy, which shall expire next 

after the end of one half year from the service of the 

latter form should always be used when 

ignorant of the period when the tenancy 

is unable to serve the tenant personally i 

c preferable form, when the commence- 

ancy is known, as it provides against any 

of the exact day when the tenant en- 

(fi) Doe, d. Pittker, v. Domtaa, 1 {q) Shirley v. J^itrmnn, 1 Eip- SM 
Taunt. 155. (r) App«uli%, Ko. 1, 2, 3. 

(p) Kanp y. Dtrrai, 3 Campb. til. 



AS BETWEEN LANDLORD AND TENANT. 13S 

tered. If a particular day be mentioned in the notice, 
it must be the day of the commencement, and not of 
Ihe conclusion of the tenancy ; for the tenant cannot be 
compelled to quit, whilst his right of possession continues, 
and this right is not determined, until the year is fully 
completed. It must also be the exact day of such com- 
mencement. The next, or any subsequent day, will not 
be sufficient. (5) 

The time, when a tenancy from year to year com- 
mences and expires, takes its date, in the absence of 
all other circumstances, from the time when the tenant 
actually^ enters Upon the demised premises ;(<) but this 
general rule may be varied, both as to the commence- 
ment and expiration of the tenancy, either by express 
agreement or. legal inference. 

When a person is let into possession as a yearly te- 
nant, and afterwards takes a lease of the premises, and 
continues to hold the land after the lease has expired, 
the time of the expiration of the tenancy, created by 
such holding over, will be regulated by the terms of the 
lease, and not by the time of the original entry. Thus, 
if a man enters at Lady-day, continues tenant for one 
or more year$, then accepts a lease, for a certain term 
expiring at Michaelmas, and afterwards holds over and 
pays rent, the notice must be given to quit at Mi- 
chaelmas, arid" not at Lady-day. (m)' And the rule extends 
to the assignees of the original lessee, and their assigns. 
Whatever may be the period of the year when they enter 
upon the demised premises, the time of the expiration 

(«) Doe, d. Spieer, v. Lea, 11 Eftst, (u) Doe^ d. Spicer, v. Lea, 11 East, 
312. 3ia. 

(t) Kemp V. Derrettt 3 Campb.611. 
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of their tenancies will be the same as if the original leB- 
see had continued io possession *, and it seems immate- 
rial whether they come into possession before or after 
the expiration of the lea3e.(i)) 

In like manner, when a remainder-man receives rent 
from a person in possession under a lease, granted by 
the tenant for life, but void against the remainderMnaii, 
and thereby creates a tenancy from year to year, the 
time at which a notice to quit, given by such remain- 
der-man, must expire, will be regulated by the terms of 
the lease, and not by the time of the death of the te- 
nant for life.(i(i) Ab, if the lease be for a certain num- 
ber (^ years, to commence on the 5th oC April, and &e 
tenant for life die on the 30th of September, the proper 
period for the expiration of the notice will be the 5fli 
of April. 

is the same if the tenant hold under a 

)id by the statute of frauds. As, where 

-bal agreement to hold for seven years, 

ras to enter at Lady-day, and quit at 

Candlemas, it was held that the l^ase, although void as 

to its duration, nevertheless regulated the terms of the 

a other respects, and that a notice to quit must 

Candlemas, and not at Lady-day.(a;) 

be recollected from these cases, that if there be 
>r years, commencing on one day, and terminat- 

(o) Doe, d. Cailleton, v. Samwl, 6 1 T. B. 169. Foe, d. Jordan, y. Ward, 
Esp. 173. 1 H. BIk. 97. Jti/e, 107, lue. 

(i8) Doe, d. CalliTa, ». mfliT, 7 T, (x) Doe, d. Rigge, \. BtU, 6 T. R- 
R. 478. Right, d. FUnecT, v. Darby, 471. ' Doe, d. Ptatoek, t. Baffdn, • 
Eip. 4. 



AS BETWEEN LANDLORD AND TENANT. 135 

ing on another, as for example, commencing at Lady-day, 
and terminating at Michaelmas, a tenancy created by the 
landlord's receipt of rent after the expiration of the lease, 
will be held to commence at Michaelmas, . and to require 
half a year's notice from Lady-day/ 

No new tenancy is created: by a mere agreement be- 
tween landlord and tenant, for an increase of rent in the 
middle of the year of a tenancy ; hut a notice to quit, given 
after the receipt of the increased rent, must expire at the 
, time when the tenant originally entered. (^) 

* 

When a tenant took possession in the middle of a quar- 
ter, paid rent from the time of his coming in up to the next 
quarter day, (Christmas,) and then paid his rent half yearly 
at Midsummer and Christmas, it was ruled at J^si Prius, 
that the tenancy commenced from Christmas, and not from 
the preceding half quarter. (r) But where the tenant en- 
,tered in the middle of a quarter, upon an agreement f' to 
pay rent quarterly, and for the half quarter," it was left to 
the jury, whether the party was tenant from the quarter 
day, prior to the time when he entered, or from the suc- 
ceeding quarter day ; and under the direction of Lord El- 
lenborough^C. J. the jury found that the tenancy commen- 
ced with the preceding quarter, {a) 

When the demise is by par<>l, and in general terms to 
bold from feast to feast, as from Michaelmas to Michael- 
mas, it will be a holding from such feast according to the 



(y) Doej d. Bedfordf v. Kmdrickf (a) Doe, d. Wadmoref v. Sdwyn, 
Warwick Sum. Ass, 1810.— MS. H. X. 47 Geo. Ill —MS. 

(2) Dot, d. Ilolcomby v. Johnson, ^ 
Esp. 10. 
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new style ; unless, by the custom of the country where the 
lands lie, (which custom may be proved by parol testi- 
mony,) such tenancies commence according to the old 
style,{b) If, however, the demise be by deed to hold from 
any particular feast, as '^from the feast of St. MichaePs, (Jrc." 
the holding must be taken to be according to the new style, 
notwithstanding the custom ; and this rule prevails, al- 
though the tenancy be created by a holding over aftejr the 
expiratipn of the Tease, and the original entry was accord- 
ing to the old style. (c) 

Upon the same principle, a notice to quit at Michaelmas 
generally, prima facie means new Michaelmas ; but if the 
tenant entered at old Michaelmas, it will be construed to 
mean old Michaelmas.(c?) 

A tenant sometimes enters upon different parts of the 
land at different periods of the year,' although all are con- 
tained in one demise ; and the notice to quit must then be 
given with reference to the substantial time of entry, that 
is to say, with reference to the time of entry on the substan- 
tial part of the premises demised ; no notice being taken of 
the time of entry on the other parts, which are auxiliaries 
only ; though the tenant will be obliged to quit them at the 
respective times of entry thereon.(e) 

This substantial time of entry, it has been contended, 
must be determined by the times when the rent is pay- 
able ; but it is holden to depend, either upon the general 



(6) Furhyi d. Mayor of Canterhuryf (d) Xhe, d. Htnde, r. Vince, 2 

¥. Wood, 1 Esp. 198. Run. Eject. 112. Campb. 256. 

(c) Doe, d. SpkcTy v. Lea, 11 East, (e) Doe^ d. StriekUmd, ▼. Spence, 6 

312. East, 120. 
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custom of the country where the lands lie, or upon the re- 
lative value and importance ' of the different parts of the 
demised premises ; and of these facts it is the province of 
the jury to determine* 

As few decisions are to be found on these points, it will 
be useful to give a concise statement of them. 

Where, the landlord agreed to let the defendant a farm, to 
hold the arable land from the 1 3th of February then next, 
the pasture from the 5th of April, and the meadow from the 
12th of May, at a yearly rent payable at old Michaelmas 
and old Lady-day, the first payment to be made at Michael- 
mas then next, it was held to be a tenancy from old-Lady- 
day to old Lady-day ; because the custom of most countries 
would have required the tenant to have quitted the arable 
and meadow jiands on the 13th of February, and 12th of 
May^ without any special agreement, and a notice to quit 
at old Lady-day, delivered before old Michaelmas, was 
held sufficient.(/) 

So, aUo, upon a demise of the same nature, namely, 
that the tenant should enter upon the arable land at Can- 
dlemas, and the house and other premises at Lady-day, to 
which was added a proviso, that the tenant should quit the 
premises ^^ according to the times of entry as aforesaid^"^^ it 
was held by the court, that the proviso made no alteration 
in the tenancy, so as to require a notice six months before 
Candlemas, because it merely expressed what the law 
would otherwise have implied ; that the substantial time of 
entry was at Lady-day, with a privilege to the tenant on 
the one hand to enter on the arable land before that period, 

(/) Doe^ d. Dagget, r. Snowdorij 2 WBlk. 1224. 

18 
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for the purpose of preparing it, and on the other hand a sti- 
pulation by him, when he quitted the farm, to allow the 
same privilege to the incoming tenant ; and> therefore, that 
a notice to quit, given six months previous to Lady-day, al- 
though less than six months hefore Candlemas, was suffi- 
cient.(^) , . 

Where the premises contained in the demise consisted of 
dwelUng-houses, and other buildings, used for the purpose 
of carrying on a manufacture, a few acres of meadow, and 
pasture land^ and bleaching-grounds, together with all war 
ter courses, &c, and the tenant held under a written agree- 
ment for a lease, to commence as to the meadow . ground 
from the 25th of December then last, as to the pasture from 
the 25th of March then next, and. as to the houses, mills, 
and all the resit of the premises, from the 1st of May, the rent 
payable on the day of Pentecost and Martinmas, the Cqtirt 
held, that the substantial time of entry was the Ist of May, 
inasmuch as the substantial subject of the demise was the 
house and buildings for the purpose of the manufacture, to 
which every thing else in the demise was merely auxilia- 

Where a house and thirteen acres of land, were demised 
for eleven years, to hold the lands from,, the 2d of Febru- 
ary, and the house and other premises from the first of May, 
at the yearly rent of 24/. payable at Michaelmas and La- 
dy-day, the jury found the land to be the principal subject 
of the demise ; and the plaintiff was nonsuited on account 
of the notice to quit not having been given six months pre- 
vious, to the 2d of February. The Court Was afterwardf 

(g) Doe, d. StriekUmd, r. Spence, 6 {h) DoCt d. Lord Bradford, ▼. Wai- 
Bast^ 120. kiiUi 7 East, 551. 
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moved to set aside ihe nonsuit, on the ground that the house 
was the principal part of the demise ; (being situated near a 
borough ;) or^ at all events, that the relative value and im- 
portance of the house and lands were so nearly balanced, 
it was immaterial to which the notice referred ; but the 
Court refused the rule, saying, it was for the jury to decide 
which was the principal, and which the accessary part of 
the demise.(i') 

Lastly, of the acts by which a regular notice to quit may 
be waived. 

The acceptance of rent, accruing subsequently to the 
expiration of the notice, is the most usual means by which 
a waiver of it is produced ; but the acceptance of such rent 
is not of itself a waiver of the notice, but matter of evi- 
deiice only to be left to the jury, to determine with what 
views, and under what circumstaiices, the rent is paid and 
Feceived. 

If the money be. taken nomine pomm, as a compensatioD 
for the trespass, or with an express declaration that the no- 
tice is not thereby intended to be waived, or if there be 
any fraud or contrivance on the part of the tenant in pay- 
• ing it, or if the payment be accompanied by other circum- 
itances which may induce an opinion, that the landlord did 
not intend to continue the tenancy, no waiver will be pro- 
duced by the acceptance. Hie rent must be paid and re- 
ceived as rent, that is to say, it must be so paid and receiv- 
ed, as to satisfy the jury of an intention to continue the te- 
nancy, or the notice will remain in force. Thus, where 
the landlord brought an ejectment immediately upon the 

(i) Doe, d. Htapy, y. Howardti 11 East, 408. 
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expiration of the notice, and after the appearance of the 
tenant in the action, received from him a quarter's rent, 
accruing subsequently to the day when the notice expired, 
but nevertheless continued his action, the Court were of 
opinion ( upon a motion for a new trial, after a verdict for 
the defendant,) that from the continuance of the suit by 
the landlord, after the acceptance of the rent, a fair infe- 
ence might be drawn, that he did not mean to waive his no- 
tice ; and as that point had not been left for the considera- 
tion of the jury, (who had been directed at the trial to find 
for the defendant, upon the simple fact of tfie quarter's rent 
having been paid and received») the motion for the new 
trial was granted. (J) So, also, where the rent was usually 
paid at a banker's, and the banker, in the common routine 
of business, received a quarter's rent from the tenant after 
the expiration of the notice, no waiver of the notice was 
thereby created. (A:) But where the notice expired at 
Michaelmas, 1 793, and the landlord accepted rent due at 
Lady-day, 1 793, and did not bring his ejectment until after 
such acceptance, nor try the cause until 1795, the jury 
held that the notice was waived«(/) 

The notice may also be waived by othe^* acts of the 
landlord; but they are all open to explanation, and the 
particular act will, or will not, be a waiver, of the notice, 
according to the circumstances which attend it. Thus, a 
second notice to quit, given after the expiration of the first 
notice, but also after the commencement of an ejectment, 
in which the landlord continued to proceed, notwithstand- 
ing his second notice, was holden to be no waiver of the 

(j) Doe, d. €hmy, v. Battert) Cowp. (/) Goodright, d. Cheri^r^ v. Cordr 
243. wen^, 6,T. R219. 

(k) Doct d. ^*ft, V. Calvert^ 2 
Campb. 387. 
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notice originally given; because, it was impossible for the 
tenant to suppose, that the landlord . meant to waive a 
notiee upon the foundation of which he was proceeding to 
turn him out of his farm«(m) Where, also, after the ex- 
piration of a regular notice to quit, the landlord gave a 
second notice in these words r — " I do hereby desire you 
to quit the premises which you nozo hold of me, within 
fourteen days from this date, or I shall insist upon double 
value,'' it was ruled by Lord ElUnborough, C. J* at Msi 
Priusj that the second notice could not be intended, or 
understood to be intended, as a waiver of the first, or even 
as an acknowledgment of a subsisting tenancy at will hav- 
ing for its object merely the recovery of double value ; 
and the lessor of the plaintiff recovered upon a demise an- 
terior to the expiration of the second notice, (n) So, also, 
where a notice was given " to quit the premises which you 
hold under me, your term therein having long since expired," 
the Court considered the paper as a mere demand of pos- 
session, and not as a recognition of a subsisting tenancy, (o) 

But where the defendant was lessee by assignment of 
certain tithes, under an agreement, which only operated 
to create a tenancy from year to year, and the impropri- 
ator, in March, 1810, (some days after the assignment,) 
gave the original lessee a notice to quit at the Michaelmas 
following, and afterwards, in March, 1811, gave the as- 
signee a notice to quit at the then next Michaelmas, the 
Court were clearly of opinion, that such second notice was 
a waiver as to the assignee of the former notice given to 
the original lessee. And, in answer to an argument in 

(m)Doe,A,Wiaiainu,r.Bumphreytf (o) Doe, d. QodulU v. Jnglk, 8 
2 East, 236. Taunt. 64. 

(n) Doe, d. tHghy^ v. 5ifce/, MS. 
and 3 Campb. l\h. 
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•vpport of the efficacy of the first notice^ that the original 
tenancy having expired at Michaehnas, 1810^ could not b^ 
•et up again by another notice to the defendant in ISUi 
inasmuch as the giving of a person notice to quit does not 
operate to create a tenancy in him, the Court observed, 
^' It does not necessarily do so, but it is generally con^ 
tidered as an acknowledgment of a subsisting teoancy ; 
and if the party obeys the notice, how can he be deemed 
a trespasser on account of a prior notice to another per- 
son ? Nothing appears to shew, that the defendant had 
knowledge of any other notice to quit than the one which 
was served upoahim ;'' and Bayley^ J. added, '' the second 
notice gives the defendant to understand, that if he quits at 
Michaelmas, ISll, he will not be deemed a trespasser •.(/?) 

It may be collected from this , case, that if a tenanl^ 
having underlet the premises, receive from his landlord f 
notice to quit, and the landlord afterwards give to the un* 
der-tenant a notice to quit, expiring at a subsequent pe« 
riod,(9) he is precluded from recovering in an ejectment 
against such under-tenant, upon a demise anterior to the 
time of the expiration of the notice so given by him to 
the under-tenant* And if, after the expiration of a re* 
gular notice, the landlord should give to the s^me tenant 
a second regular notice, in the usual form, to quit at thci 
termination of the next, or any subsequent year of the 
tenancy, without referring therein to any claim for double 
value, and without having taken any steps, in the interme- 
diate time, to enforce the first notice, it may be doubtedi 
whether such second notice will notj^lso amount to a waivev 
of the first. 



(p) Doe, d. BrUrly, v. Palmir, 16 (g)..M<i 122, 129. 
Bast, &». 



AS BETWEEN LANDLORD AND TENANT. 14S 

In a case where a landlord, after ti|e delivery of a 
notice to qait, promised the tenant that he should not be 
turned out until the place was sold, and after the sale of 
the premises, brought an ejectment upon a demise anterior 
to the time of the sale; it was contended that the per- 
mission to occupy was a waiver of the antecedent notice, 
so far as to prevent the tenant from being considered as a 
trespasser by relation back to the time when ^e notice 
expired, and that the demise ou^t to have been laid pos- 
terior to the day when Uie contract for the sale was made. 
But the Court held, that the permission amounted only to 
a declaration on the part of the landlord, th^t until the 
sale of the place, he would suspend the exercise of his 
ri^t under the notice, and indulge the tenant by permit- 
ting him to remain on the premises ; and that it was not 
intended to vacate the notice, or be destructive of any of 
tile rights which the landlord had acquired under it.(r)[9] 

The acceptance by the landlord of the double value of 
the premises, given by the stat. 4 Geo. II. c. 28. when the 
tenant wilfully holds over after the expiration of a written 
notice to quit, or the bringing of an action of debt for the 
same, will not be a waiver of the notice ; for the double 
value is given as a penalty for the trespass, and not as a 
payment between landlord and tenant. But if, after the 
expiration of a notice to quit by the ^ tenant, the landlord 
accept the double tent to which he is entitled by the stat. 
11 Geo* II. c. 19.> it seems that he cannot afterwards 

<r) WhUe(a!€r, d. Bmdt, v. Symonds, 10 East^ 13. 



[9] A notice fo quit at the end of the year, is not waived by the landlord's 
permitting the tenant to remain in possession an entire yev *^*«' ^* expira- 
tbn of the notice. Baggs r. Black, 1 Binney, 333. 
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I 

proceed upon the notice to quit ; for this latter statute re- 
cognizes the party by the name of tenant, which the first 
statute does not, and gives ^ right of distress for the double 
rent, which is a remedy applicable only to the relation of 
landlord and tenant.(5) 

• ' ' , 

In cases where the act of the landlord cannot be qua- 
lified, but must of necessity be taken as a confirmation of 
the tenapcy, as if he distrain for rent accruing after the 
expiration of the notice, or recover it in an action for use 
and occupation, the notice will, of course, be waived :(/) 
but it seems that a pending action for such use and occu- 
pation will not be sufficient to invahdate the notice; for 
the landlord may only recover to ^he time of the expira- 
tion of the notice, although he claim rent to a later 
period, (tt) 

By the common law, if a landlord distrained after the ex- 
piration of a terrn^ though for rent accruing during its con- 
tinuance, he was held to have acknowledged a subsequent 
tenancy ; because, by the common law, no distress could 
be made after the determination of a demise ;(u) but since 
the statute 8 Ann. c. 14. s. 6. &: 7. by which a landlord 
is allowed to distrain within six calendar months after the 
determination of a lease for life, for years, or at will, pro- 
vided his own title, or interest, and the possession of the 
tenant, from whom such rent became due, be continuing, 
a distress for rent accruing at the time of the expiration of 

(») Doe, d. Cheney, v. Batten, Cdwp. (w) Per Butter, J., Bhrch v. JVrighti 

S46. Timmins v. Bowlinson, Burr. 1 T. R. 378. et tide Roe, d. CrompUm: 

1603. Soulsby v. JVeving, 9 East, 310. y. MinshaU, S. N. P 650. 

Ryid V. Bichy 10 East, 48. (v) Pennant's case, 3 €o. 64. 

(0 Zi^ueh, d. Ward, y. Witlvngale, 
1 H. Blk. 311. 
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the notice to quit, if made within the six months, will he 
no waiver thereof. 

Next, of the termination of a tenancy by the act of the 
tenant, which may happen in two several ways ; first, by 
a notice to his landlord that he intends to quit the posses- 
sion ;(w) secondly, by the non-payment of rent, or non-per- 
formance of a covenant.(oc) 

As th« relation of landlord and tenant is mutual, the 
principles which govern the first of these modes have been 
discussed, when treating of the notice to quit as given by 
the landlord ; and it, therefore, now only remains to inquire 
into the regulations adopted by the courts in the two latter 
instances. 

The right to give a notice to quit is given by the com- 
mon law, and is necessarily incidental to a tenancy from 
year to year : the determination of a tenancy by the non- 
payment of rent, or the non-performance of a covenant, 
can only arise under an express agreement between the 
parties, and seldom occurs but where the tenant has a writ- 
ten lease for a determinate period. 

It has already been observed,(y) that an actual entry 
upon the lands was formerly necessary before an ejectment 
could be maintained, and that the claimant's title must be 
of such a nature as to render his entry legal. When, there- 



(w) Appendix, No. 4. rially in cades of non-payment of rent) 
(x) As the non-payment of rent Uy and of non-performance of other co- 
in fact| the non-performance of a co- venanis, it was thought most condu- 
venant, this particular enumeration cive to perspicuity, to name them se- 
fflAj perhaps be logically incorrect ; parately. 
bat as the pnoceediogs differ so mate- (^) Ante, 10. 

19 
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fore, a lease for years was granted to the tenant, and the 
right of possession thereby transferred to him, the landlord 
could not legally enter upon the land during the continu- 
ance of the term ; and was, consequently, without remedy 
to recover back his possession whilst the term lasted, al- 
though the tenant should neglect to render his rent, or 
otherwise disregarded the conditions of his grant. When 
terms for years increased in length and value, this became 
a serious evil to landlords. The tenant might be so indi- 
gent as to render an action of covenant upon the original 
lease altogether useless, and the premises miglit be left 
without a sufficient distress to countervail an arrear of rent. 
As a means of obviating these difficulties, it became the 
practice for landlords to insert in their leases certain pro^ 
visoes and conditions declaring the lease forfeited, if the 
rent remained unpaid for a certain time after it became due, 
or if any other particular covenant of the lease were bro- 
ken by the lessee, and empowering the landlord in such 
cases to re-enter upon, and re-occupy his lands. 

When provisoes of this nature were first introduced, the 
ancient practice jpre vailed, and of course actus^l entries 
were then made in these as in all other cases ; and it seems 
also to have been necessary, for some years- after the mo- 
dern practice was invented, and the sealing of leases dis- 
pensed with, for landlords to make actual entries upon the 
lands, before they could take advantage by ejectment of 
the forfeiture of a lease. This useless form is npw, indeed, 
abolished ; but as the right to make the entry is still neces- 
sary, the provisoes are continued to the present day in their 
ancient terms. (z) 

(a) Litlle v. Healon, Salk. 268. S. Vent 248, WUktr ▼. GUftan, 3 Kek 
C. Ld. Raym. 750. GoodrigM, d. 218. ' 

Hare, v, Cator^ Dou^. 477. Many, 1 
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Hjstving thus briefly shown the principles upon which 
lliese provisoes are founded, we shall now inquire, first as 
to the covenants deemed by our law to be valid ; secondly, 
as to what will amount to the breach of any particular co- 
venant, and herein of the proceedings at common law, and 
under the statute 4 Geo. IL c. S8. on a clause of re-entry 
for non-payment of rent ; and, thirdly, as to the modes by 
which conditions may be dispensed with, or forfeitures 
waived* 

The landlord, having the^ti^ disponendi, may annex what- 
ever conditions he pleases to his grant, provided they be 
neither contrary to the laws of the kingdom, nor to the prin- 
ciples of reason, or public policy ; and it is by these gene- 
ral maxims we must be guided, when called upon to con- 
sider the validity of any particular covenant in a lease ; for 
only one decided case upon the subject is to be found in 
our legal authorities. 

The lease in that case was for twenty-one years, and the, 
proviso, that the landlord should have the power to re-enter, 
if the tenant committed any act of bankruptcy whereon a 
conmiission should issue. This proviso was holden valid, 
upon the principle, that as it is reasonable for a landlord to 
restrain his tenant from assigning, so it is equally reason- 
able for hint to guard against such an event as bankruptcy, 
for the consequences of bankruptcy would be an assignment ; 
and that such a proviso is not contrary to any express law, 
nor against reason or puplic policy, for it is a proviso which 
cannot injure the creditors, who would not rely on the 
possession of the land by the occupier without a knowledge 
also of the interest he had therein ; and to discover this 
they must look into the lease itself, where they would find 
the proviso, that the tenant's interest would be forfeited is 
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ease of bankruptcy. Buller, J. in his judgment on the 
case, made a distinction between leases for short terms, and 
very long leases, with respect to provisoes of this nature ; 
because, if they were to be inserted in very long leases, it 
would be tying up property for a considerable length of 
time, and be open to the objections of creating a perpetu- 
ity ; but he afterwards adds, that the principal ground of 
his decision was, because it was a stipulation not against 
law, nor repugnant to any thing stated in the former part 
of the lease, but merely a stipulation against the act of the 
lessee himself, which it was competent for the lessor to 
make .(a) 

Secondly, of what will, amount to the breach of any 
particular covenant, and herein of the proceedings at 
common law, and under the statute 4 Geo, 11. c. 28. on a 
clause of re-entry for non-payment of rent. 

The power generally reserved in leases to landlords to 
re-enter upon the premises, in case the rent shall remain 
in arrear for a certain time after it is due, is the most 
common proviso upon which ejectments for forfeitures for 
breach of covenant are founded, and as several provisions 
are made, both by the common and statute law, for regu- 
lating ejectments brought upon -such provisoes, a separate 
consideration of the mode of proceeding upon a clause of 
re-entry for rent in arrear, seems the most perspicuous 
method of treating the subject. 

At the time when provisoes for re-entry were first in- 
troduced, it was unfortunately the practice to disfigure the 
principles of law by endless subtleties and distinctions; 

(a) Roe, d. Hunter, ▼. Gallitn, 2 T. R. 133. 
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and the preliminaries required by the common law, before 
a landlord can bring an ejectment upon a clause of re- 
entry for non-payment of rent, arc so numerous, as to ren- 
der it next to impossible for any, unversed in the practice 
of the courts, to take advantage of a proviso of this nature. 
First, a demand of the rent must be made, either in per- 
son, or by an agent properly authorised.(ft) Secondly, the 
demand must be of the precise rent due ; for if he demand 
a penny more, or less, it will be ill* Thirdly, it must be 
XDSi^e precisely upon the day when the rent is due, and pay- 
ablC) by the lease, to save the forfeiture : as, where the 
proviso is, '^ that if the rent shall be behind and unpaid, 
by the space of thirty, or any other number of days after 
the day of payment, it shall be lawful for the lessor to re- 
enter," a demand must be made on the thirtieth, or other 
last day. FourAly, it must be made a convenient time 
before sun-set. Fifthly, it must be made upon the land, 
and at the most notorious place of it. Therefore, if there 
be a dwelling-house upon the land, the demand must be at 
the front or fore door, though it is not necessary to enter 
the house, notwithstanding the door be open ; but if the 
tenant meiet the lessor either on or off the land, at any time 
of the last day of payment, and tender the rent, it is suf- 
ficient to save a forfeiture, for the law leans against forfei- 
tures* Sixthly, unless a place is appointed where the rent 
is payable, in which case the demand must be made at 
such place. Seventhly, a demand of the rent must be 
made infact, although there should be no person on the 
land ready to pay iti (c) 

Nor are these the only vej^atious difficulties to which a 



(6) Roe, d. We^i ▼. Davis, 7 East, (c) 1 Saund. 287. (n. 16.) 
363. 
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landlord, by the common Jaw, was subject. The courts, 
notwithstanding his compUance with all the required for* 
malities, would set aside the forfeiture, upon the payment 
of the debt and costs, at any time before execution execut- 
ed ;( J) and the tenant might at any time apply to a court 
of equity for relief. 

Where the ejectment is brought upon a clause of re-en- 
try, and less than six months rent is due, all thesie evils still 
exist ; although, by the wise provisions of the legislature, 
the landlord is now relieved from the two latter inconve- 
niences, in all cases were six months rent ia in arrear; 
and is also exempted from an observance of the forms and 
niceties of the common law, if there be likewise no suf- 
ficient distress upon the premises. 

By the 4th Geo. II. c. ^8. s. 2. it is enacted, that, ^^ in 
'' all cases between landlord and tenant, as often as it shall 
^' happen that one half year's rent shall be in arrear, and 
'^ the landlord or lessor, to whom the same is due, hath 
" right by law to re-enter for the non-payment thereof, 
'^ such landlord or lessor shall and may, without any for- 
" mal demand or re-entry, serve a declaration in ejectment 
^' for the recovery of the demised premises; or in case the 
" same cannot be legally served, or no tensmt be in actual 
'^ possession of the premises, nday then affix the same upon 
" the door of any demised messuage ; or in case such eject- 
^^ ment shall not be for the recovery of any messuage, then 
" upon some notorious place of the lands, tenements, or 
" hereditaments, comprised in such declaration in eject- 
^^ ment, and such affixing shall be deemed legal service 
"thereof, which service or affiling such declaration iu 

(d) Rotf d. Wett, t. Davistf 7 East, 363, and lAe etffet ihtn eited. 
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'^ ejectment, shall stand in the place and stead of a demand 
'^ and re-entry; and in case of judgment against the casual 
^' ejector, or nonsuit for not confessing lease, entry, and 
" ouster, it shall be made to appear to the court where 
^^ the said suit is depending, by affidavit, or be proved upon 
'^ the trial, in case the defendant appears, that half a year's 
^^ rent was due before the said declaration was served ; 
^' and that no sufficient distress was to 6e found on the de* 
'^ mised premises, countervailing the arrears then due, and 
" that the lessor or lessors in ejectment had power to re- 
'^ enter ; that then, and in every such case, the lessor or 
^^ lessors in ejectment shall recover judgment and execu- 
'^ tion, in the same manner as if the rent in arrear had been 
" legally demanded, and a re-entry made ; and in case the 
'^ lessee or lessees, his, her, or their assignee or assignees, 
'^ or other person or persons claiming or deriving under 
'^ the said leases, shall permit and suffer judgment to be 
" had and recovered on such ejectment, and execution to 
*' be executed thereon, without paying the rent and arrears, 
^^ together with full costs, and without filing any bill or 
'' bills for relief in equity, within six calendar months after 
'^ such execution executed ; then such lessee, &c* and all 
" other persons claiming and deriving under the said lease, 
" shall be barred and /oreclbsed from all relief or remedy 
" in law or equity, other than by writ of error, for reversal 
^' of such judgment, in case the same shall be erroneous, 
^^ and the said landlord ox lessor shall from thenceforth 
'' hold the said demised premises dischai^ed from such 
^^ lease ; and if on such ejectment, a verdict shall pass for 
" the defendant, or the plaintiff shall be nonsuited therein, 
" except for the defendant's not confessing, &:c. then such 
" defendant shall have and recover, his, her, or their full 
" costs : provided always, that nothing herein contained 
" shall extend to bat the right of any mortgagee or mort- 
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" gagees of such lease, or any part thereof, who shall not 
" be in possession, so as such mortgagee or mortgagees 
" shall, within six calendar months after such judgment 
" obtained, and execdtion executed, pay all rerft in arrear, 
" and all costs and damages sustained by such lessor, or 
" persons, entitled to the remainder or reversion as afore- 

" said, and perform all the covenants and agreements, which 

« 

" on the part and behalf of the first lessee or lessees ought 
" to be performed," 

By section 3, " in case the said lessee or lessees, his, her, 
" or their assignee or assignees, or other person claiming 
" any right, title, or interest, in law or equity, of, in, or to 
" the said lease, shall, within the time aforesaid, file one 
" or more bill or bills, for relief in any court of equity, such 
" person or persons shall not have or continue any injunc- 
" tion, against the proceedings at law on such ejectment, 
" unless he, she, or they shall, within forty days next after 
" a full and perfect answer shall be filed by the lessor 
" or lessors of the plaintiff in such ejectment, bring into 
" Court, and lodge with the proper officer, such sum of 
" money, as the les^soror lessors of the plaintiff in the said 
" ejectment shall, in their answers, swear to be due and 
" in arrear, over and above all just allowances, and also 
" the costs taxed in the said- suit, there to remain till the 
" hearing of the cause, or to be paid out to the lessor or 
" landlord on good security, subject to the decree of the 
" Court ; and in case such bill or bills shall be filed within 
^'the time aforesaid, and after execution is executed, the 
^'lessor or lessors of the plaintiff shall be accountable only 
" for so much, and no more, as be, she, or they shall really 
^' and bona fide^ without fra^ud, deceit, or wilful neglect, 
" make of the demised premises from the time of their en- 
'^ tering into the actual posses&iop thereof; and if what 
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" shall be so made by the lessor or lessors of the plaintiff, 
" happen to be less than the rent reserved on the said 
" lease, then the said lessee or lessees, his, her, or their 
"assignee or assignees, before he, she, or they shall be 
" restored to his, her, or their possession or possessions, 
" shall pay such lessor or lessors, or landlord or landlords, 
" what the money so by them made, fell short of the re- 
" serred tent, for the time such lessor or lessors of the 
"^plaintiiT, hmdlord or landlords, held the said lands.^' 

Section 4, " Provided, that if the tenant or tenants, his, 
"her, or their assignee or assignees, shall at any time be- 
^ fore the trial in such ejectment, pay or tender to the 
" lessor or landlord, his executors or administrators, or his, 
" her, or their attorney in that cause, or pay into the court 
" where the same cause is dependii^, all the rent and ar- 
" rears, together with the costs, then all further proceed- 
'^ ings on the said ejectment shall cei^se and be discontinued; 
" and if such lessee, &c. or their executors, administrators, 
'^ or assigns, shall, upon such bill filed as aforesaid, be re- 
" lieved in equity, he, she, and they, shall have, hold, and 
" enjoy, the demised lands, according to the lease thereof 
" made, without any new lease to be thereof made to him, 
"her, orthem."[l] 



[1] But where the proceeding is at common law, the claim of the plaintiff 
is ttricHjuriSf and all the niceties required by the common law must be pre- 
viously complied with to entitle the reversioner to re-enter. There must be n 
demand of the rent due on the last day, at such a convenient time before sun- 
set, that the money may be numbered and received, and it is incumbent on 
the plaintiff to show during what part of the afternoon the demand was mad?. 
Jackson v. Harrison, 17 Johns. 66. 

By a recent statute of New-York, landlords^ are enabled to regain the pos- 
session frqm refractory tenants, by a process far more summary than the re- 
medy by ejectment. The statute passed 43d Session, (1820) chap. 194. page 
176. will be found in Appendix, No. 49. 

2© 
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Some little perplexity attends the warding of these sec- 
tions, which seem, upon the first reading, to extend only to 
cases of ejectment brought after half a year's rent due, 
where the landlord has a right to re-enter, and where no 
sufficient distress is to be found upon the premises ; but 
the statute has been held to.be more general in its opera- 
tion, and its provisions (with the exception of the oue, 
which dispenses with the formalities required by the com- 
mon law upon a clause of re-entry for non-payment of rent) 
extend to all cases where there' is six months rent in arrear, 
and a right of re-entry in the landlord,(c) 

The legislature appear to have four different objects in 
view, in the enactments of this statute. First, to abolish 
the idle form of a demand of rent, where no sufficient dis- 
tress can be found upon the premises to answer that de- 
mand ; secondly, in cases of beneficial leases which may 
have been mortgaged, to protect the mortgagees against 
the fraud or negligence of their mortgagors. Thirdly, to ren- 
der the possession of the landlord secure, after he has re- 
covered the lands ; and fourthly, to take from the Court the 
discretionary power they formerly exercised, of staying the 
proceedings, at any stage of them, upon payment of the 
rent in arrear, and costs. The first of these objects is ef- 
fected by permitting the landlord to bring his ejectment 
without previously demanding the rent: the second, bj 
permitting a mortgagee not in possession to recover back 
the premises at any time within six months after execution 
executed, by paying all the rent in arrear, damages and 
costs of the lessor, and performing all the covenants of the 
lease :(/) the third, by limiting the time for the lessee 

(e) Roe, d. Wes^ v. Davis, 7 East, (/) It is difficult to discover from 
3^- the report of the caae of Doe, d. WhU- 
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or his assigns, to make an application to a court of 
equity for relief, to six calendar months after execution 
executed : and the fourth, by limiting the application of 
the lessee to stay proceedings, upon payment of the rent 
in arrear and costs, to the time anterior to the trial, and 
making it compulsory upon the Court to grant the applica- 
tion when properly made.(g) 

As this statute dispenses with a demand for rent in those 
cases only where there is no sufficient distress upon the 
premises, as well as six months rent in arrear, it is still 
necessary for the lessor to comply with all the formalities 
of the common law, before he can proceed upon a clause 
of re-entry for non-payment of rent, if a sufficient distress 
can be found. (A) But an insertion in the proviso of the 
lease that the right of re-entry shall accrue upofrthe rent Ae* 
ing lawfully demanded^ will not render a demand necessary 
if there be no sufficient distress, for it is only stating in express 
words, that which is in substance contained from the prin- 
ciples of the common law in every proviso of this nature*(t) 

feld, y.Roe, 3 Taunt. 402, what was (g) Roe, d. WeU, r. Davit, 7 East, 

the true point submitted to the judg- 363. 

meat of the court. It is quite clear it (h) Doty d. Fordcr, v. WandUm^ 7 
is not the one stated in the margin^ T. R. 117. Vide SmUh v. Spo(mcr,Z 
friz. ** that the mortgagee of a lease Taunt. 246 — ^252. 
has the same title to relief against an (i) Doe, d. Schofidd, v. Ahxamdef, 
ejectment for non-payment of rent, 2. M. h S. 626. Lord EUenboroughf 
and upon the same terms, as the let- C. J. differed from the other judges in 
9ee against whom the recovery is had," this case, he being of opinion, that 
because by the provisions of this sta- when the words " being lawfully ck- 
tute, a lessee can only have relief manded" were inserted in a proviso 
against an ejectment for a forfeiture, for re-entry, they were to be consider- 
upon paying the arrears of rent and ed as a stipulation between the par- 
costs of suift into court before irioL, ties that the rent should be, in fact, 
whereas a mortgagee may obtain re- demanded (though not with the strict- 
Uef upon paying the arrears, costs, ness of the common law) before eject': 
and damages, at any time mUun six ment brought 
montht after txeaUion executed. 
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It has been observed, that the provisions of this statute 
(with the exeption of the one relating to the demand of rent) 
extend to all cases where there is six months rent unpaid, 
and the landlord has a right to re«enter* This point ha» 
only been decided upon that part of the fourth section which 
directs all proceedings to be staid upon payment of the rent 
in arrear and costs before trial ; but the principle of the 
decision seems to apply to all the other provisions of the 
statute as well as to the one then immediately before the 
Court. — It was objected in that case that the statute only 
applied to cases of ejectment brought after half a year's 
rent due, where no sufficient distress was to be found upon 
the premises ; but Lord Elienboroughj C. J,, says, " the sta- 
tute is more general in its operation ; for though the fourth 
clause has the word ^mcA, (such ejectment,) yet the second 
clause, to .^viiich it refers, is in the disjunctive ; stating first, 
that in all cases between landlord and tenant, when half a 
year's rent shall be in arrear, and the landlord has a right 
of re-entry for non-payment thereof, he may bring eject- 
ment, &c., or in case the same cannot be legally served, 
&c. or in case such ejectment shall not be for the recovery 
of any messuage, &c, and in case of judgment against the 
casual ejector, or nonsuit, for not confessing lease, entry, 
and ouster, it shall appear by affidavit, or be proved upon 
the trial, in case the defendant appears, that half a year's 
rent was due before the declaration served, and that no suf- 
ficient distress was to be found on the premises, and that 
the lessor had power to re-enter ; then, and in every such 
case, the lessor in ejectment shall recover judgment and 
execution."(A) 

By the words of the fourth section the lessee is to pay the 

(*) Roe, d. Wtsty ▼. Davis, 7 East, 363. 
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arrears of rent, &c. into court before the trial ; and no pro- 
vision is expressly made for his relief in case he shpuld suf- 
fer judgment to go by default against the casual ejector. If, 
however, the point should arise, it is probable that the Court 
would not consider a judgment so obtained as equivalent 
to a trial, but' would grant relief to the lessee at any time 
before execution executed. In the case of Goodtitle v» 
Holdfast^{l) which was decided about the time when the 
statute was enacted, relief was given under such circum- 
stances ; but as there is no allusion to the statute in the re- 
port of the Case, it is probable that the decision took place 
before it passed into a law. 

The provision of this fourth section seems also to extend 
only to cases where the rent and costs are tendered to the 
lessor, or paid into court, after action brought ; yet where 
the tenant tendered the rent in arrear after the lessor had 
given instructions to his attorney to commence an action, 
but before the declaration had been delivered, the court 
set aside the proceedings with costs, although it was ui^ed 
by the lessor that such tender was merely matter of defence 
at the trial.(m) 

Where the ejectment was brought on a clause of re-entry 
in the lease for not repairing, as well as for rent in arrear 
under the statute, it was argued, on a motion to stay pro- 
ceedings upon payment of the rent, that the case was not 
within the act, because it was not an ejectment founded 
singly on the non-payment of rent ; but the court, notwith- 
standing, made the rule absolute, with liberty for the lessor 
to proceed on any other title.(n) But where the lessor has 

(0 Easter T«rm,4G€o. II. Stran. 900. (n) PurCj d. Withers, v. Sturdy, B, 
(m) Ooodrighty d. Stephenson, ▼. N. P. 97. 
JVTmgpAf, W. Black. 74«, 



168 OF THE ACTION OF EJECTMENt 

recovered possession of the premises, a court of equity will 
not grant relief under the second section, if such recovery 
was by reason of the breach of other covenants or condi«- 
tions, as well as by the non-payment of rent* And where the 
tenant applied to the Court of Chancery to relieve against 
a recovery upon judgment by default against th« casual 
ejector, alleging that the ejectment was brought for a for- 
feiture incurred by non-payment of rent, which allegation 
was contradicted by the landlord,- who stated in his answer, 
that the tenant had also broken many of the covenants of 
the lease, for which the landlord had a right to re-enter ; 
the court directed an issue to try, whether the landlord 
knew of any of the breaches of covenant, at the time of 
bringing the ejectment, (o) 

Where the lessors of the plaintiff were both devisees and 
executors, and in each capacity rent was due to them, the 
defendant moved to stay proceedings on payment of the 
rent duetto the lessors of the plaintiff as devisees, they not 
being entitled to bring ejectment as executors ; there ap- 
peared to be a mutual debt to the defendant by simple con- 
tract, and the defendant offered to go into the whole ac- 
count, liking in both demands, as devisees and executors, 
having just allowances, which the lessors of the plaintiff re- 
fused : the rule was m^de absolute to stay proceedings on 
payment of the rent due to the lessors as devisees, and 
costs.(p) 

The proceedings may be staid, either by moving the 
court, or in vacation time by 8ummons.(9') 



(o) Wadman v. Calcraft, 10 Vez. (p) Duekworthy d. Tvhleyy t. Tm- 
^7. stallf Barn. 184. 

t;^) 2 SeU. Prac. 127. 
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In moving for judgment against the casual ejector, in an 
ejectment brought under the provisions of this statute, the 
Court will not gi:ant a rule for judgment without an affida- 
yit^(r) pursuant to the statute, that half a year's rent was 
in. arrear before declaration served, that the lessor of> 
the plaintiff had a right to re-enter, and that no sufficient 
distress was to be found upoq the premises countervailing 
the arrears of rent then due : and, if the case require it, 
the affidavit must al^o go on to state, that the premises were 
untenanted, or that the tenant could not be legally served 

(r) In the case of Doe, d. HiUhingt, was. necessary for the defendant (the 

y. Lewis, (Burr. 614. ) it appeared, orig^inal landlord) to give evidence of 

that the lessor of the plaintiff had once this affidavit. The court were unani- 

been tenant to the defendant, under a mously of opinion} that from the 

lease for a term of years, of which lapse of years no such evidence was 

some were yet to come ; and had been necessary ; [2] but- it seems to have 

ejected by him nearly twenty years been Lord Mamfield'' s opimon, that 

before, by a judgment in ejectment if the lessor of the plaintiff in the se- 

against the casual ejector, pursuant cond action had proved, that in point 

to the statute of 4 Geo. II. c. 28. for of fact no affidavit had been made, he 

non-payment of rent. The title set would have been entitled to recover. 

op by the lessor in this last action was But qtuere, if the proper method in 

the irregularity of the proceedings in such case, if the judgment be recent, 

the first ejectment, from the want of is not to move the court, upon affida- 

a proper affidavit whereon to ground vit of facts, to set aside the judgment 

the judgment; and the question for for irregularity ? 
the Court to decide was, whether it 



{2] The same point was ruled by the Supreme Court of New-York, in Jack" 
itm V. Wilson, (3 Johns Cas. 296.) where they say, " if the proceeding was 
under the statute, we must consider the regular affidavit as having been 
filed ; or, if otherwise, that all the requisites attending an actual entry at 
•ommon law had been complied* with." 

Where lessee, under a. perpetual lease, abandoned the premises, and per- 
sons claiming under lessor had been in pos.session for fourteen years since 
lessee's departure, a re-entry by the lessor was presumed. Jackson v. Dema- 
rest, 2 Caines' Bep^. 383. and Kent, J. cites a case where an affidavit of ar- 
rears had been presumed. Also vide Jackson v. Stewart, 6 Johns. 34, 

An ejectment does not lie against an absconding tenant. Jackson v. Hakes; 
2 Caines' Bep. 335. 
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with the declaration, or as the facts may be, and that a co- 
py of the declaration was affixed on the most notorious 
(stating what) part of the premises. ($) 

This affidavit is of course only necessary upon moving 
for judgment against the casual ejector, or after a nonsuit 
at the trial for the tenant's not confessing lease, entry, and 
ouster ; but if the tenant appear, and the ejectment come 
to trial, the matters contained in the above affidavit must 
be proved. (0 

When a forfeiture has accrued upon a clause of re-entry 
for rent in arrear, such forfeiture will be waived, if the land- 
lord do any act after the forfeiture which amounts to an 
acknowledgment of a subsisting tenancy ; as if he receives 
rent due at a subsequent quarter, or distrain for that in 
respect of which the forfeiture accrued, or receive the 
same and give a receipt for it as for so much rent, or in 
which he calls the party his tenant. It seems, however, 
according to the old authorities, that in the case of a 
lease for years, the bare acceptance by the lessor at a sub- 
sequent day, of the rent, in respect of which the forfeiture 
accrued, although before ejectment brought, will not of 
itself, unless accompanied with circumstances which show 
an intention to continue the tenancy, bar him of his right 
to re-enter, ber.ause the rent is a duty due to him, apd as 
well before as after re-entry, he may have an action of 
debt for the same on the contract between the lessor and 
lessee ; but that in the case of a lease for life, the mere 
acceptance of such rent will be sufficient to affirm the lease, 
as the lessor could not receive it as due upon any contract, 



{s) Appendix, No. 19. (/) Doe^ d. HilchingSy v. LewiSf Burr. 

614. 20. 
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but must receive it as his rent ; for when he accepted the 
rent he could not have an action of debt for it, but his 
remedy was by assize, if he had seisin, or distress. (u) 

Where an ejectment was brought upon a proviso of re- 
entry for non-payment of rent, and the lessor also com- 
menced an action of covenant for rent, accruing subse* 
quently to the day of the demise in the ejectment, and the 
tenant paid into court the rent demanded in the action 
of covenant, the forfeiture was holden to be waived ; but it 
seems doubtful, whether the commencement of the action 
of covenant was of itself sn&cient to waive the forfeiture, (v) 

It seems that a landlord will not waive his right of re- 
entry for a forfeiture, incurred by non-payment of rent, by 
taking an insufficient distress for that rent.(a)) 

(u) Green's case, Cro. EHz. 3. S. mised premises, whereby the land- 
C. 1 Leon. 262. Pennant's case, 3 lords are put to the expense and de- 
Co. 64. et vide Doe, d. Cheney j v. Bat' lay of recovering^ them in ejectment, 
ten, Cowp. 243. it is enacted, « That if any tenant 

(v) Doe^ d. Crompiony v. Minshitl, ** holding any lands, tenements, or 

B. N. P. 96. S. N. P. 650. « hereditaments, at a rack rent, or 

(to) Brewer, d. Lord Ondoto, v. '< where the rent reserved shall be full 

£afon, cited in Croodright, d. Charter, '< three- fourths of the yearly value of 

V. Cordwenti^ T. R. 220. It may be *' the demised premises, who shall be in 

useful to notice in this place a provi- << arrear for one years' rent, shall de- 

sion of the legislature in one particu- << sert the demised premises, and leave 

lar case of rent in arrear, although it ^* the same uncultivated or unoccupi* 

does not strictly belong to a treatise <* ed, so as no sufficient distress can 

on ejectment. By the statute 11 Geo. " be had to countervail the arrears of 

II. c. 19. s. 16. after reciting, that " rent ; it shall and may be lawful, to 

landlords are often great sufferers by << and for two or more justices of the 

tsnants running away in arrear, and '' peace of the county, riding, division, 

not only suffering the demised premi- " or place, (having no interest in the 

ses to be uncultivated witliout any ^^ demised premises,) at the request of 

distress thereon, whereby the land- '^the lessor or landlord, lessors or 

lords or lessors might be satiaiied ibr *' landlords, or his, her, or their bailiff 

the rent in arrear ; but also refusing " or receiver, to go upon aijd view 

to deliver , up the possession of the de- *<the same, and to affix, or cause to 

21 
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With respect to provisoes for re-entry upon the breach 
of other conditions, no general principle can be laid down, 
excepting that which arises out of the maxim of our law 
that every doubtful grant shall be construed in favour of 
the grantee ; namely, that the breach complained of must 
come within the very letter of the covenant, or the lease 
wiH not be forfeited ; and the clearest method of showing 
the application of this principle will be by giving a short 
digest of the cases upon the subject. 

Where the lessee covenanted with the lessor not to 
assign his term without the lessor's consent, and afterwards 
devised his term without such consent, it was holden not to 
amount to a forfeiture, for a devise is not a lease.{x)[S'\ 

<< be affixed, on the most notorious part << or county of Middlesex, by the 

<< of the premises, notice in writing*, "judg^esofthe courts of King's Bench, 

<^ what day (at the distance of four- <<or Common Pleas f and if in the 

« teen days at least) they will retnrn << counties palatine of Chester, Lan- 

<i to take a second view thereof ; and <^ caster, or Durham, then before the 

<Uf upon such second view the tenant, << judges thereof; and if in Wales, 

<< or some person on his or her behalf, << then before the courts of grand-ses- 

<< shall not appear, and pay the rent <^ sions respectively ; who are hereby 

" in arrear, or there shall not be suf- " respectively empowered to order re- 

^< ficient distress upon the" premises ; «stitution.to be made to such tenant, 

<< then the said justices may put the << together with his, or her expences 

" landlord or landlords, lessor or les- ^' and costs, to be paid by the lessor 

'< sors, into the possession of the said " or landlord, lessors or landlords, if 

« demised premises ; and the lease « they shall see cause for tlie same \ 

« thereof to such tenant, as to any de- " and in case they shall affirm the act 

" mise therein contained only, shall " of the said justices, to award costs, 

" from thenceforth become void." " not exceeding five pounds, for the 

Sect 17. " Provided always, that " frivolous appeal." The provisions 

« such proceedings of the said justices of this statute, however, like those of 

« shall be examinable in a summary 4 Geo. II. c. 28. are holden to ex^nA 

«way, by the next justice or justices only to cases where the landlord hofl 

« of assize, of the respective counties a right Of re-emry reserved to him by 

" in which such lands or premises lie ; the demise. Wood, L. & T. 623. 

« and if they lie in the city^f London, (x) Fooi v. Swan, Sty. 482. 

*- - .... ^ , . , ^ 

[3] If there is a covenant ui a lease, that lessee should permit no more than 
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WJiere the lessee covenanted not to demise, assign, trans- 
fer, or set over, or otherwise do or put away the indenture of 
^ demise, or the premises thereby demised, or any part there- 
of, to any person or persons whatsoever, and afterwards 
made an under-lease of the premises, it was held not to be 
a breach of the covenant, or a forfeiture of term, for an 
under-lease is not an assignment. And it was said by the 
Court, in answer to an argument, that although an under- 
lease did not amount to an assignment, yet that it was a 
transferring, setting over, doing, or putting away, with the 
premises ; that the Courts have always looked nearly into 
these conditions, covenants, and provisoes ; Iftat the devis- 
ing a term was a doing or a putting it away ; so being in 
debt by confessing a judgment, and having the term taken 
in execution was the like ; but that none of these amounted 
to an assignment, or to a breach of the covenant, or con- 
dition. (^) 

It seems to have been once holden, that if a lessee for 
years grant the lands, to another for the whole term he 
has therein, but reserve the rent payable to himself, and 
not to the original lessor, it wiH be a lease, and not an as- 

(y) Crusoe f d. Blencowe, v. Bugby, 3 Wils. 234. 



one person to every hundred acres of land to reside ont use, or occupy the pre- 
mises, and the lessee lets part of the premises to persons for a year to colti- 
JTate OB'shareg, it is a breach of-the condition. Jackson v. Broumell, 1 Johns. 
SS67. Jaekson ▼. Bieh, 7 Johns. 194. 

For the object of the provision, doubtless, was to g^ard against having too 
great a proportion of the land ploughed the tame season, and is for the be- 
nefit of husbandry, and the undedetltii^ Js, in that point of view, clearly 
against the intention of the parties. Ibid. But where the quantity of land 
demised was 136 acres9.it ft not a breaeh for the lessee to permit another per- 
«on besides himself I9 occupy the premises, for otherwise the covenant is in a 
great degree 8ens«)ess. Jackson v. Agan^ 1 Johns. 279. 
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signment, notwithstanding the want of a reversion in the 
party 80 granting ; but this doctrine, if the decision were 
as reported, has since been ovemded.(j) 

)ntained a proviso, that the leasee 
issign over, the whole, or any part, 
it leave in writing, on pain of for- 
3 held that the lessee could not wn- 
ig a forfeiture ; because, the word 
over was annexed only to the word assign ; and, therefore, 
the condition was broken, if the lessee let the premises, or 
any part of them, for any part of the time.(a) And where 
the proviso wae not to assign, or otkeranse part wiih the pre- 
mises, for the whole, or any part, of the term, the proviso 
was held to be broken by an under-lease, as well as by an 
a88igDinent.(fr)[4] 

(s) PouUmy ». HofmsJ, Strao. 405. to jear, and ool w a teaancj for tbe 

Paimtr t. Edwardi, Doug. 187, in no- regidue of the term. Vidt Doe, d. 

Hi. It leenH, from ihwe cases, that a Sigge, ». Belt, B T, B. 471. CUtyfen 

parol aiaignment of the whole term, t. Blakey, 8 T. R. 3. 

which U void b]F the stalule of frauds, (a) Roe, d. Crcgnm, t. OuruDn, 9 

will be good as an under-lease ; but T. R. 426. 

jiuEre if the tenancy thereby created (t) Dot, d. Holland, v. Woneley, 1 

does not enure aa a tenancy from year Campb. 20. 



[4] Where lessee for lives, covenanted nol lo mil, diipait of, or aaign, Ati 
Mtolf in the detitiied premuu, he was held not lo hare Ttalaled tlie covenaal 
by underleasing the premises tor twenty years, and that nothin|; shtnt of ao 
asaigament of his whole estate in the land could work a forreilure. Tbe leasee 
conveyed only a leaser estate for years, out of his larger estate for Ufe, which 
was plainly a mere mb-ltUiTtg, and not a ttUing and ditponttg of, nor on «- 
liening ofhii titatt in the premises. Jaclarm v. ^vtmaU, 16 Johni. 27S. 

Nor would a sale under an execution againsl the leuee work a forfeitnte. 
/fritj. 

Where a lease for seven years contains a condition, that the Inaee (taU 
not atnga the |ireniiwt, or any pari thereof, the assignntrnl of two jean of 
the term was held not lo be a Ibrfeiturei and the wordi of the lease held tt 



AS BETWEEN LANDLORD AND TENANT. 165 

"WTierje a lease contained a proviso for re-entry, in case 
the tenant should demise, or let the demised premises, or 
any part thereof, for all or any part of the term with- 
out license, and the tenant without license agreed with a 
person to enter into partnership with him, and that he 
should have the use of certain parts of the premises ex- 
clusively^ and of the rest jointly with him the tenant, and 
accordingly let him into possession ; it was held that the 
lease was forfeited thereby ; for that it was a parting with 
the exclusive possession of some part of the demised pre- 
mises, and whether it were gratuitously, or for rent reserv- 
ed, was immaterial, (c) 

A covenant not to underlet any part of the premises 
without license, is not broken by taking in lodgers ; for, 
per Lord Ellenboroughj C. J. " The covenant can only 
extend to such underletting as a license might be expect- 
ed to be applied for, and whoever heard of a license from 
a landlord to take in a lodger ?'^(cf) 

Where the lessee enters into covenants not to assign, 
&c* the courts will distinguish between those acts which 
are done by him voluntarily, and tliose which pass in 



(e) Roef d. Dingley, ▼. Sales, 1 M. (d) Doe, d. Pitt, v. Laming, 4 
k, S. 297. Campb. 77. 



mean an assig^nment of the premises, or a part thereof, for the whole term. 
Jackson v. Harrison, 17 Johns. 66. 

Where^ in a lease in fee to a man, and his heirs and assigns for ever, yielding 
a certain yearly rent, there was inserted a covenant that lessee should not 
alien without lessor's consent, and on every such alienation should pay lessor 
one tenth of the purchase money received on said alienation, and in the lease 
was a clause of re-entry for breach of condition, the Court held the condition 
valid, and not repugptiant to the grant,' and that ejectment would lie for a 
breach. Jackson v. Schuts, 18 Johns. 194. 
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invitum, and will not hold the latter to he a breach of the 
covenant. Thus, if the lessee become bankrupt, and the 
term be assigned under the commission, no forfeiture wiU 
be incurred ;(6) unless, indeed, there be an express stipu- 
lation in the proviso that it shall extend to the bankruptcy 
of the lessee.(/) And where a lessee, who had covenanted 
not to " let, set, assign, transfer, make over, barter, ex- 
change, or otherwise part with, the indenture," with a pro- 
viso, that in such case the landlord might re-enter, after- 
wards gave a warrant of attorney to confess judgment, on 
which the lease was taken in execution and sold ; it was 
held to be no forfeiture of the lease, unless the warrant 
of attorney were given expressly for the purpose of having 
the lease taken ; for judgments, in contemplation of law, 
always pass in invitum. And Lord Kenyan^ C. J. said, 
^' there was no difference between a judgment obtained in 
consequence of an action resisted, and a judgment that is 
signed under a warrant of attorney; since the latter is 
merely to shorten the process, and lessen the expence of 
the proceedings :" but if the warrant of attorney be ex- 
pressly given for the purpose of having the lease taken in 
execution, it will be held to be in fraud of the covenant, 
and a forfeiture of the lease.(g')f 5] 

This protection extends also to the party, to whom the 



(e) Doty d. Goodbekere, v. Sevan, (g) DoCf d. MUdUruon,y, Carter, S 
3 M. & S. 353. T. R. 67. 300. 

(/) Roe, d. BurUer, v. GaUiers, 2 
T. R. 133. 



[5] The same point has been decided by the Supreme Court of New- York, 
io Jackson v, Corlies, (7 Johns. 631, 634.) who say, that it is the province of 
the jury to decide, whether the judgment confessed by the lessee was fraudn- 
lent or not. Also vide Jackson v. Silvemail, 16 Johns. 278, 280, 
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term is by law assigned. The reason of this is, that such 
assignee cannot be encumbered with the engagement be- 
longing to the property which he takes, but must be allow- 
ed to divest himself of it, and convert it into a fund for the 
benefit of the creditors ; and, therefore, a forfeiture is not 
incurred, if the assignees sell the term.(A) 

But where one leased for twenty-one years, " if the 
tenant, his executors, &c. should so long continue to in- 
habit and dwell in the farm-house, and actually occupy the 
lands, &c. and not let, set, assign over, or otherwise de- 
part with the lease," the tenant having become bankrupt, 
and his assignees having possessed themselves of the pre- 
mises, and sold the lease, and the bankrupt being out of 
the possession and occupation of the farm, it was held, 
that the lessor might maintain ejectment. And this case was 
distinguished from the one just mentioned, as not being a 
case of forfeiture ; but one ift which the term itself was 
made to continue and depend upon the personal occupa- 
tion of the lessee, and that therefore the term itself ceased, 
when the lessee had no longer the occupation of the 
faFm.(i} 

Where a lease contained an exception out of the demise 
of all trees then growing, or thereafter to grow upon the 
demised premises, and also a proviso, that if the defendant 
f hould commit any waste in or upon the said demised premi- 
sesy it should be lawful for the lessor to re-enter; it was held 
to be no forfeiture of the lease, to cut down the trees except- 
ed ; for that waste could only be committed of the thing de- 
mised, and those trees being excepted out of the demise, 

(h) Doti d, Goodbefurcj r. Bevanf (t) Doe, d. Lacktooody v. Clarke^ 8 
3 M. & S. 363. East. 186. 
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no waste could be committed of them, and consequently no 
forfeiture, within the provision of the lease, could be in- 
curred by cutting them down.(j) 

A covenant, "not to use or exercise, or permit, or suffer, 
to be used or exercised, upon the demised premises, or 
any part thereof, any trade or business whatsoever," is bro- 
ken by an assignment to a schoolmaster, who kept his 
school upon the premises. (A;) 

Where a lease contained a covenant " to insure and keep 
insured a given sum of money upon the premises during the 
term, in some sufficient insurance office," the covenant 
was interpreted, by reasonable intendment, to mean insu- 
rance against fire ; and the lessee, having insured the proper 
sum, but omitted to pay the annual premium within the time 
allowed by the office for payment, was held to have forfeited 
his lease upon a clause of re-entry, although he paid the 
premium within fourteen days after such time, and no ac- 
tion had been commenced, and no accident had happened 
by fire to the premises, in the mean time.(/) But where, 
in pursuance of a similar covenant, the lessee effected an 
insurance (the policy containing a memorandum, that in 
case of the death of the assured, the policy might be con- 
tinued to his personal representative, provided an indorse- 
ment to that effect was made upon it within three months 
after his death,) and died, and the representative, after 
the three months had expired, but before ejectment brought, 
obtained the proper indorsement. Lord Ellenborough^ G. 
J. was of opinion that the poUcy did not become void for 



(j) Goodright, d. Peters, v. Viviany (/) Doe, d. ¥Utf v, Sherwin, 3 
8 East, 190. Cambp. 134. 

{k) DoCf d. Bish, v. Keeling, M. & S. 
96. 
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want of the indorsement within the three months, hut at 
most was only, voidable by the company, and ruled, that 
no forfeiture was incurred.(m) 

A covenant in a lease to deliver up at the end of the 
term all the trees standing in an orchard at the time of the 
demise, " reasonable use and wear only excepted^"^^ is not 
broken by removing trees decayed and past bearing, from 
a part of the orchard which was too crowded. (n) 

A lease with a clause of re-entry, for non-performance 
of covenants contained a general covenant on the part of 
the lessee, to keep the premises in rep?iir ; and it was fur- 
ther stipulated by another independent covenant, that the 
lessee, within three months, from the time of a notice to 
repair being served upon him by the landlord, should re- 
pair all the defects specified in the notice ; the landlord, 
after serving him with a notice to repair, was allowed to 
bring an ejectment against him within the three months, for 
a breach of the general covenant to repair.(o)[6] 

Where a lease, rendering rent, contained a covenant that 
the lessee should not assign without leave of the lessor, 
after which covenant was a proviso, that if the rent should 
be in arrear, or if all or any of the covenants thereinafter 
contained on the part of the lessee, should be broken, it 
should be lawful for the lessor to re-enter, and there were 



(m) Doc, d. Piitf r. Laming^ 4 {o) Roe^ d. Goatleyj ▼. Fcantt 2 
Campb. 76. Campb. 520. 

(n) Doe* d. Jones, v. Crouch, 2 
Campb. 449. 



[6] Where lessee covenants to pay all taxes, plaintiff must show a demancL 
ef the tax. Jaekaon v. Hnrrison, 17 Johns. 66. 

22 
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no covenants on the part of the lessee after the proviso, but 
only a covenant by the lessor, that the lessee paying rent, 
and performing all ai>d every the covenants thereinbefort 
contained on his part to be performed, should quietly en- 
joy ; it was held that the lessor could not re-enter for 
breach of the covenant not to assign, the proviso being re- 
strained by the word ''hereinafter'^^ to subsequent covenants ; 
and although there were none such, yet the court could 
not reject the word.(jD)[7] 

Where a beneficial long lease reserved to the lessee the 
liberty to cut down and dispose of all timber, &;c. then 
growing, or thereafter to grow during the term, subject to 
the following proviso, that when and so often as the lessee 
should intend, during the term, to fell timber. Sic. he should 
immediately, give notice in writing to the lessor of such in- 
tention, who should thereupon have the option of purchas- 
ing it, with a power of re-entry, in case of a breach of this 
proviso, and the lessee, soon after the execution of the 
lease, (at that time intending bona fide to cut down the 
whole of the then growing timber,) gave the proper notice 
in writing to the lessor, who did not accept the purchase,, 
but disclaimed it ; the lease was not forfeited, although the 
lessee did not forthwith fell all the timber, &c. but pro- 
ceeded to cut down the same in different seasons, at his own 
convenience, without giving any fresh notices to the lessee, 

(/)) Dot d. Sptnc&Tj^ V. Godwin, 4 M. & S. 266. 



[7] Where, at the bottom of a lease containing a clause of re-entiy, lessee 
agreed not to make s^y alterations in the buildings, it yvsm held to be a mere 
covenant, and not a condition for 9, breach of which the least was to be for- 
feited. Jachon v. Harrison, 17 Johns. 66. 



i 
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or his assignee, to whom he had, previously to the lastcut* 
tings, conveyed his interest.(9) 

In all these cases, the tenancy was created hy deed : but 
the principle is the same if the tenant holds under an agree- 
ment for a lease, which specifies the covenants to be in- 
serted in the lease, and that there shall be a power of re- 
entry for a breach of them, (r) 

a 

Next of the means by which a covenant may be dispen- 
sed with.[8] 

To enable a reversioner(5) to take advantage of a for- 
feiture, it is necessary that he should have the same estate 
jn the lands at the time of the breach, as he had when the 
condition was created ; an extinguishment of the estate in 
reversion, in respect of which the condition was made, ex- 
tinguishing the condition also.(/) Thus, where a lease was 
made for a hundred years, and the lessee made an under- 
lease for twenty years, ren.dering rent, with a clause of re- 
entry, and afterwards the original lessor granted the rever- 
sion in fee, and the grantee purchased the reversion of the 

(q) Goodtitle, d. Luxmore v. 5a- (r) Doe, d. Oldershaw v. Breach, ^ 

ville, 16 East, 87. Lord Ellenborough, . Esp. 106. 

C. J,, and Le Blanc, J., intimated an (s) For covenants upon which the 

opinron, that a Court of equity would assignee c^f reversion may sue. Vide 

probably, under the circumstances, ante, 74. 

give the lessor or his assignee a new (t) Dumpor's case, 4 Co. 120(6). 
option to purchase. 



[8] Where a lessee disclaims all holding under the lessor, it will work a 
forfeiture of the tease ; but where a plaintiff in replevin denies in his plea, 
that the place' In which the distress was taken was within the demised pre- 
mises, such denM does not amount to such a disclaimer as to work a forfei- 
ture. Jmckfn ▼. Rogers, 11 Johns. 8^ 85. 
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term, it was holden, that the grantee should not have, 
either the rent, or the power of re-entry ; for the rever- 
sion of the term to which they were incident was extin- 
guished in the reversion in fee.(t4) 

The reversioner must alap he entitled to the reversion, 
at the time the forfeiture is committed, or he cannot take 
advantage of it«(r) 

When the condition is, that the lessee will not do any 
particular act without leave from his lessor, if leave be 
0!ice granted, the condition is gone for ever ; for the con- 
dition is to be taken strictly, and by the license it is satis- 
fied.(a;) And, in like manner, when a condition is entire, 
a license to dispense with a part of the condition is a dispen- 
sation of the whole* As where the lease contains a clause, 
that the lessee shall not assign -without leave from bis les- 
sor, the lesaee, under a license to assign part of the pre* 
mises, -may assign the whole without incurring a foffei- 
ture.(x) But the license must.be such as is required by 
the lease ; and, therefore, where the lease required the li- 
cence to be in writing, a parol licence was held to be insuf- 
ficient.(x) 

Provisoes for re-entry are also construed strictly with 
respect to the parties who may take advantage of them, 
and only include the persons who are expressly name,d* 
Thus, a power for C. to enter will not extend to hisexecu- 



(u) Thre'r v. Barton, Moore, 94. {w) Dvmper v. SymSy Cro. ©»«• 
Webb v. Russell, 3 T. R. 393. 402. 815. S. C.4 Co. 119.(6) 

(r) Fenrii d- Matthews, v. Smart, 12 (x) Roe, d. Gregson v. Harrison, 2 
East, 444. T. R. 425. Seers v. Hind, I Vez- 

jun. 294. 
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tor«(x) And it seems, also, that if a lessee covenant with 
his lessor, that he will not assign, &c. a covenant so framed 
will not extend to his executors or administrators, although, 
if the executors or administrators be mentioned >in the 
clause, they will be bound by it,(^) 

A power of re-entry cannot be reserved to a stranger ;(z) 
and where, in a building lease, a trustee and his cestui que 
trust were both demising parties, and the power of re-entry" 
was reserved to both, and the state of the title, appeared in 
the recitals in the lease, the court, without argument, held 
the proviso to be void, (a) 

A forfeiture of a lease for a breach of covenant may be 
waived, as well as a forfeiture for non-playment of rent, or 
a notice to quit ; that is to say, if the landlord do any act, 
with knowledge of the covenant being broken, which can 
be considered as an acknowledgment of ^ tenancy still 
Bobsisting ; as, for example, if he receive rent accruing sub- 
sequently to the forfeiture,(6) unaccompanied by circum- 
stances which show a contrary intention.(c) But where a 
right of entry was given in three months after notice of the 
premises being out of repair, and the landlord gave notice, 
and after the three months had expired, accepted rent ac- 
cruing after such expiration, and then brought an eject- 
ment, the premises being still out of repair. Lord Kenyon^ 
€• J. was of opinion, that the right of re-entry was only 
waived up to the period for which the rent was received, 

{x) Haud d. Bodtm v. GrnvthwaUe, (a) Doe, d. Barber v. LaU»renee) 4 

WiUes, 500. Tauai.23. 

(y) Roe, d. Gregson, v. Harrison, 2 (&) Fsx, v, Swann, Styles, 482. Good- 

T. R. 425. Seers v. Hinde, 1 Ve^. jiin. right, d. Walter,^. Davids,Cowp, 803. 

294. , (c) Ante, 139. 

(s) Co. TAtt. 214. 
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and that the lessor was entitled to recover, upon a demise 
laid subsequently to that time. The jury, however, found 
a verdict for the defendant, and the court afterwards dis- 
charged a rule, which the lessor of the plaintiff obtained in 
the next term, for a new trial, (df) 

But a waiver of one forfeiture incurred by breach of co- 
venant, will not be a waiver of a second forfeiture incurred 
by another breach of the same covenant. And, therefore, 
where a right of re-entry was reserved on a breach of co- 
venant not to under-let, it was held, that the lessor was en- 
titled to re-enter upon a second under-letting, although he 
had waived his right so to do upon the first.(6) It is also 
necessary that some positive act of waiver should take 
place. The landlord will not lose his right to re-enter, by 
merely lying by, (however long the period,) and witnessing 
the act of forfeiture ; but it seems, that if, with full know- 
ledge thereof, he permits the tenant to expend money in 
improvements, it is a circumstance from which the jury 
maiy presume a waiver, as well as ground for application t© 
a court of equity for relief.(/) 

It seems scarcely necessary to observe, that no act of the 
landlord will operate as a confirmation of a lease, rendered 
voidable by a breach of covenant, unless he had full no- 
tice at the time of such act, that the forfeiture had been 
committed, (g) 

Before quitting this branch of our subject, it is necessary 
to notice a material distinction which prevails between 

(rf) Fryett, d, Harria, r. Jeffreys^ 1 (/) DoCf d. Skeppardy ▼. ^//en, 8 

Esp. 393. Tawnt 78. 

(c) Doe, d. Boscawmj t, JSlist, 4 (g) RoCf d. Qregton, v. Hanrisonf 

TauQt 735. 2 T. R. 42&, 
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leases for lives, and leases for years, as to the consequences 
of a forfeiture, when the proviso, upon which the forfeiture 
occurs, declares the lease ^' to he null and void,'*^ or, " to 
cease and determine,'*'^ &c. upon the breach of the condition, 
instead of being expressed in the common form, " that it 
shall and may he lawful for the lessor, in such case, to re^ 
enter J^^ In leases for lives, whatever may be the words of 
the condition, it is in all cases held, that if the tenant be 
guilty of any breach of the condition of re-entry, the lease 
is voidable only, and not void; and, therefore, not deter- 
mined until the lessor re-enters, that is, brings an eject- 
ment for the forfeiture* Because, when an estate com- 
mences hy livery^ it cannot be determined before entry ; 
and, consequently, if the lessor do any act which amounts 
to a dispensation, of the forfeiture, the lease, which before 
was voidable only, is thereby affirmed, and the forfeiture 
waived. But when clauset of tlie same import, as those 
first above mentioned, are inserted in leases for years, if 
the lessee be guilty of any breach of the condition of re- 
entry, the kase becomes absolutely void, and determined 
thereby ; and cannot be again set up by any subsequent 
act of the lessor. When, however, a lease for years con- 
tains the common proviso, namely, '^ that it shall and may 
he lawful for the lessor to re-enter, '^^ or a proviso, " that the 
term shall cease and determine, if the lessor please, '^'^{h) the 
lease will be only voidable by a breach of covenant; and 
the forfeiture may then be waived by a subsequent acknow- 
ledgment of a tenancy, in the same manner as in all cases of 
leases for lives.(t) 

A proviso in a lease to re-enter for a condition broken, 



(fc) Doe, d Brittoufy r. OW, K. B. (i) Co. Litt. 216, (o). Penn€mt'4 
9itUDg8 afier T. T. 1814. M. S. case, 3 Co. G4, 65. 
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operates only during the term, and cannot be taken advan'* 
tage of after its expiration. Thus^ where a lease for ninety- 
nine years, if ^. and B, should so long live, was granted, 
with a proviso giving the power of re-entry, in case the 
lessee should under-let the premises for the purpose of 
tillage, and an under-tenant of the lessee ploughed up, and 
sowed the land, but the lessor did not enter during the 
continuance of the estate; it was held in an action of 
trespass by the lessor against the under-tenant, for enter- 
ing upon the land, after the determination of the estate, for 
the purpose of carrying oiSfthe emblements, that the plain- 
tiff, having never been in possession by right ofre-tntry for 
condition broken, could have no advantage thereof, and 
that the defendant, who ploughed and sowed the land, was 
entitled to take the emblements.(j) 

(/; Johru V. Wkiiki/, 3 Will. 127. 
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CHAPTER VI. 



OF THE ANCIENT PRACTICE -, AND THE CASES IN WHICH 

IT IS STILL NECESSARY. 



WHEN the remedy by ejectment is pursued in aft in- 
ferior court, the fictions of the modern system are not ap- 
plicable, for inferior courts have not the power of fi-aming 
rules for confessing lease, entry, and ouster, nor the means, 
if such rules were entered into, of enforcing obedience to 
them. (A:) When, atlso, the premises are vacated, and whol- 
ly ^serted by the tenant, and his place of residence is 
unknown,(/) the modern practice, for reasons which will 
be noticed in a subsequent chapter,(m) cannot be adopted* 
When, therefore, the party brings his action in a superior 
court, the possession being vacant,(n) and the lessor'* 

(ft) The King ▼. Mayor ofBridoWf (1) Strict proof of this fact will be 

1 Keb. '690. Sherman v. Cocke, 1 reqiiired ; and if it appear, that the 

Keb. 795. It is said by Gilbert^ C B. premises were not wholly deserted , or 

that if the defendant, in an inferior that the plaintiff's lessor knew ifihere 

court, enter into a rule to confess the tenant Hved, a judgment obtained 

lease, &c. and the cause be removed, by means of the ancient practice will 

and the judge of the inferior court be set aside. A very little matter 

grant an attachment against the de- has been held sufficient to keep pos* 

fcndant for disobedien<ie to the rule, session, such as. leaving beer in a 

the superior court will grant an at- cellar^ or hay in a bam. {Savage ▼. 

tachment against the judge, for ex- Den/, Strao. 1064. Jones, d. Griffiths, 

ceeding his authority, and obstructing v. March, 4 T. K. 464.) 
th(i course of the superior court. (tn) Chap. YII. 
<Gilb. Eject. 38.) (n) Appendix, No. 7. 

- 23 
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abode unknown, and when he is desirous of trying his title 
in a<:ourt of inferior jurisdiction, all the forms of the an- 
cient practice must be observed : a lease must be sealed 
upon the premises ; an ouster actually made ; and the 
parties to the suit will be real, and not imaginary.persons. 

The manner of proceeding ia these cases is as follows. 
jI.j the party claiming title, must enter upon the land be- 
fore the essoign-day of the term of which the declaration 
is to be entitled, and whilst on the premises, execute a 
lease of th^m to fi.(any person(o) who may accompany him,) 
at the same time delivering to him the possession by some 
one of the common modes* C. (some other person) must 
then enter upon the premises, and eject B. therefrom ; and 
having done so, inust remain upon them, whilst B, delivers 
to him a declaration in ejectmient, founded upon the de- 
mise contained in the lease ; and, in all respects, like the 
declaration in the modem proceeding8,(/>) except that the 
parties to it are real instead of fictitious persons ; B. being 
made the plaintiff, ji. the lessor,' and C. the defendant. To 
this declaration, a notice must be added, signed by £.'s 
attorney, and addressed to C, requiring him to appearand 
plead to the declaration, and informing him that if he do 
not, judgment will be signed against him by default.(9)[9] 

(o) Attornieg form an exception to tainanc« and brocage^ no attorney 
this statemeot ; for, by the rules of B. shall be lessee in an ejectment." 
R. and C. B, (M.T. J664.) it is order- (p) Appendix, No. 12. " 

ed << that for the prevention of main- {q) Appendix, No. 8. 

) 

[9] The strict principles relative to proceedings in ejectment for a racant 
possession in England, do not apply to the unsettled lands in this country .- 
So the Holland Land Company were let in to defend, where a lease had beeB 
sealed on the premises. SaUonHaU v. Whifty 1 Johns. Cas. ^I. 

But defendant, in such case, must stipulate to admit, that be was in pos- 
session at the time of the commencement of the suit Wood ?. Wood^ 9 Johns. 
258. 
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When the landlord, or person claiming title, does not 
wish to go through this ceremony himself, he may execute 
a power of attorney, authorizing another to enter for him ; 
(r) and the proceedings are then the same as if he himself 
entered. But it must be reihembered, that if it be neces- 
sary, when the ancient practice is used, to join the wife in 
the demise, the lease must be executed by the husband and 
wife, in their proper persons, because a/eme covert cannot 
constitute an attomey.(5) . 

When the ancient practice is resorted to, the suit must 
proceed in the name of the casual ejector, and if the pro- 
ceedings are in a superior court, no person claiming title 
will be admitted to defend the action. If, therefore, in 
such case, the right to the premise's be disputed, the party 
who seals the lease mu^t, in the first instance, recover the 
possession, and the other party must afterwards bring a 
common ejectment against him, to try the title.(/) 

When flie proceedings are in the King's Bench, an affi- 
davit must be made (u) of the ^e^ling of the lease, ouster 
of the plaintiff, &c. ; and upon this affidavit a motion is 
made for judgment against the defendant, and unless he 
appears and pleads, judgment will be signed against him, 
apon moving the court, as in a common ejectment.(v) 

* In the Common Pleas, this affidavit and motion are un- 
mecessary, and instead of them a rule to plead must be given 

(r) 2 Sell. Prac. 131. Appeodiz, (t) Ex parte Btaudum^p and Burf-, 

Nog. 6 and 6. Barn. 177. B. N. P. 9«. 

(«) W4U(m V. Hidh 1 Yclv. 1 S. C. , («) ApjH^ndix, Nb. 9. 

1 Brown, 134. P/emier v, Hoekfuadf {v) SmartUy v, Hendtn, 1 Salt 

2 Brown, 248. S. C. Noy. 183. 5ed 2&6. 2 S^U. Prac. 131. 
tirfe HopJdnSi case Cro. Car^ 166. 

4im4m€r t, Abrmon, Cro. Jac. 617. 
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on the first daj of term, as in other actions, and if there 
be no appearance and plea at the expiration of the rule^ 
judgment may be s]gned«(a;) 

It is immaterial, as far as tlie forms of sealing the lease, 
&c, are concerned, whether the action be commenced in 
a superior, or inferior court ; but the subsequent proceed- 
ings in inferior tourts must, of course, depend upon thege* 
neral practice in them in other actions, and cannot form a 
part of this treatise. How far it may even be necessary to 
give the tenant in possession notice of the claimant's pro- 
ceedings, in an ejectment brought in an inferior court, fnay 
appear doubtful, when it is remembered, that such notice 
was only requisite in the superior courts, in consequence 
of a rule made for that particular purpose ;(a?) but it cer- 
tainly is more prudent to conform to the general prac- 
tice in this respect, and the notice need not to be given 
until after the entry, and execution of the lease.(y) 

It seems, that an ejectment cannot be removed from an 
inferior to a superior court, except by a writ of habeas 
corpus ; but it is difficult to discover the principle, upon 
which the writ of certiorari is considered insufficient«(z) 

When an ejectment is removed from an inferior to a su- 
perior court, the tenant in possession is entitled to the same 
privilege of confessing lease, entry, and ouster, and de- 
fending the action, as if the plaintiff had originally de- 
clared in the superior court, (a) 

When the lands lie partly within and partly without the 

(w) 2 Sell. Prac. 1^1, («) Highmore v. BorW, Barn. 421. 

(x) Ante, 11. Men v. Foreman, 1 Sid. 318. 

(y) 1 LiU. Pr. Reg. 616. (a) GUb. Eject. S7. 
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jurisdiction of the inferior court, the defendant cannot plead 
above the jurisdiction of such inferior court, because the 
demise is transitory, and may be tried any where.(6) 

As the plaintiff, in th6 ancient practice, is a person ac*- 
tually in existence, bis death would, of course, abate the 
action according to the general rules of law ; but as the 
courts look upon the lessor of the plaintiff to be the person 
concerned in interest, they will not- suffer him to be de- 
prived of his remedy, by such an event. If, therefore, 
there be any one of the same name with the plaintiff, he 
will be presumed to have been the person ; and it has also 
been held to be a contempt of the court, to assign for er- 
ror the nominal plaintiff's death, (c) 

In like manner, before the introduction of the modem 
practice, it was said, that if the plaintiff released to one of 
the tenants, in possessi6n, who had been made defendant, 
such release would be a good bar, because the plaintiff 
could not recover against his own release, since he was the 
plaintiff upon the record ; but the courts considered such a 
release as a contempt, and it does not appear that a plea 
of this nature ever occurred in practice.(<i) 

The casual ejector is, also, in the ancient practice a real 
person, but the court will not allow him to confess judg- 
ment ; and where, upon proceedings on a vacant posses- 
sion, the casual ejector gave a warrant of attorney for this 
purpose, the court set the judgment aside.(e) 

Where an action of ejectment, and an action of assault 

{h) HaU y. HughSy 2 Keb. «9, Mm- Salk. 260. Vide Doe, d. Bync, 

(c) Moore v. Goodri^, Stran. 899. ▼. Brwer, 4 M. & S. 300. 

W ^^0 r. Cheey^ 2 Browo, 128. (e) Hooper v. Dale, Stran. 631. 
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and battery, were joined in the samQ writ, «fter verdict it 
was moved in arrest of judgment, because it was without 
precedent ; but the court seemed to think the misjoinder 
cured by the verdict.(/) 



(/) Bird ▼. ^ne//, Hob. 249. et tide GUb. Eject. 52. 
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CHAPTER VII^ 



OF THE DECliyiATION IN THE MODERN ACTION OF EJECT- 
MENT, AN0 NOTICE TO APPEAR. 



THE proceedings in the modern action of ejectment 
being founded in fiction, and regulated altogether by the 
courts of common law, a system of practice has gradually 
been formed, adapted to the uses of the particular remedy, 
but for the most part independent of the general practical 
regulations in other actions. The singularity of the modern 
practice has, indeed, occasioned it to be denominated a 
string of legal fictions ; and the remedy itself has fre- 
quently been called a child and creature of the Court. 

ft 

To enable a party claiming title to lands, to take ad- 
vantage of the modern method of bringing an ejectment, it 
is necessary, as we have already observed,(g) that a per- 
son should be in possession of the premises in question ; 
that is to say, that they should not be vacated and alto- 
gether deserted ;{h) ^r at least (supposing them to be so de- 
serted) that the residence of the last tenant be not un- 
known to the claimant.(t) This arises from a particular 
regulation of the modem practice, which requires an afiSida- 

V 

(g) Ante, 177. are created, in particular cases, by 

(A) Savage v. Derdy Stran. 1064. the provisions of tlie statutes 4 G«o. 

S(met,d.QnffithsiyMarsht4T.K.46^, II. c.28. H Geo. IL c. 19. Vide 

<i) EzcepUoiM to this general rule ante, 150. 161. 
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vit of the service of a declaration in ejectment upon the 
tenant in possession, before judgment can be obtained 
against the casual ejector ; and as this service cannot, of 
course, take place, when a tenant does not exist, the neces- 
sary affidavit cannot then be made, but the claimant is 
compelled to resort to the ancient practice. 

With this single exception, however, a claimant in eject- 
ment may always proceed, iii the superior courts, by the 
modern method. 

The suit is commenced by the delivery of the declara- 
tion against the casual ejector, to the tenant in posses- 
sion ; for, as the plaintilBT and defendant in the action, 
are only fictitious persons, the suing out of a writ would be 
an useless form. This declaration is, in fact, in itself a kind 
of writ, or process ; and is the only means by which the 
party in possession is informed of the claim set up by the 
lessor, and required to appear and defend hi& title.(J) 

The declaration, when the proceedings are iti the King's 
Bench, may be framed to answer either to an action com- 
menced by hilly or by original j but the latter is the prefer- 
able and most common method \ because the action is then 
considered by the Court, as though it actually had been 
commenced by original^ and no writ of error can be brought 
thereon except in Parliament. In the Common Pleas, the 
declaration is, of course, always framed as if the proceed- 
ings were by originaL{k) 



(j) A declaration m ejectment is tenant at the tivde of its delivery. BtPH 

so far considered a process of 'the v. UnUtf Stran. 667. 
court, that the court will punish as a (k) Appeodiz^ No* 12. 14; 16. 
ciontempt any improper conduct of the 
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. The declaration should regularly be entitled of the term 
immediately preceding the vacation in which it is deliver- 
ed ^ but if it be not entitled of any term, the omission will 
b« immaterial, provided the tenant has sufficient notice 
given him therein to appear ta the action* As where the 
declaration was delivered before the essoign day of Hilary 
term, and the notice at its foot was dated Jan. 1,1818, and 
was to appear within the four first days of the next.term.(/) 

With respect also to the term of which the declaration 
against the casual ejector may be entitled, a striking dissi- 
milarity from the practice in all other actions prevaMs. The 
demise stated in the declaration, is the title upon which 
the plaintiff is supposed to enter, and the ouster the sup- 
posed wrong for which the action is brought. The plain- 
tiff has, consequently, no cause of action antecedently to 
the day of the ouster ; and according to the general rules 
of pleading, could not entitle his declaration anterior to 
that lime. But it is otherwise in an ejectment ; for the 
defendant being a nominal person, cannot take advantage 
of the objection, and if the tenant appear, and apply to be 
admitted a defendant instead of the casual ejector, he will 
be compelled by the consent rule to accept a declaration 
entitled of a subsequent term. Therefore, if the demise 
be laid in the vacation time, and the declaration against 
the casual ejector be entitled of the preceding term, it 
will be sufficient ; because, if the party in possession de- 
fend the action, the declaration against him (as will be ex* 
plained hereafter) will be entitled of the subsequent term; 
and if he leave the suit undefended, judgment will be taken 
out against the casual ejector, (m) 

(0 GoodtitU, d. Pricey v. Badtitkt (m) Imp. K. B. 042, 1 Lill. Prac. 
U. T. IS18. K. 3.— M.S. Reg. 680. TurutaU y. Brend, 2 Vent, 

174. 

24 



18ff OF THE VENUE. 

The venue in ejectment is local, and confined to the 
county in which the lands are situated«(n) 

The demise declared upon bj; the plaintiff, in the mo- 
dem practice, is fictitious only ; but still it most be con- 
sistent with the title of his lessor ; that is to say, such a 
demise must be supposed to be made, as would, if actually 
made, have transferred the right of possession to the lessee* 
Thus, if there be several lessors, and a joint demise by 
them all be alleged, such a title must be shown at the trial, 
as would enable each of them to demise the whole ; be- 
cause, if any one of the lessors have not a legal interest in 
the whole premises, he cannot in law be said to demise 
them. As, where A. was tenant for life, and B. had the 
remainder in fee, and they made a lease to C, and de- 
clared upon the lease as a joint demise^ it was held bad ; 
because, during ^.'s life, it was the lease of jI., and the 
confirmation of £., and after the death of ^., it was the 
lease of £., and the confirmation of ji.j but not a joint 
demise, (o) 

Joint tenants, or parceners, have a sufficient interest in 
the lands held in joint tenancy, or parcenery,[l] to entitle 
them to make a joint demise of the whole premises, but te- 
nants, in common have not : and the reason for this differ- 
ence seems to be, that tenants in common have several and 
distinct titles and estates, independent of each other, so as 
to render the freehold several also ; whilst joint tenants 

(n) Anon. 6 Mod. 222. Mostyn r. {o) l&ng v. Btry^ Poph. 67. Tn- 
Fabrigat, Cowp. 161. 176. port's ca8e„6 Co. 16, (6). 



[1] Coparceners may sever in ejectment, and one coparcener may brings 
ejectment on her separate demise. Jaduon v. ScanpU^ 1 Johns. Cas. 23. 
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and parceners are seised per my et per tmU^ derive by one 
and the same title, have a joint possession^ and must join in 
any action for an injury thereto.; so that each of them may 
properly be said to demise the whole. (;?) 

It is not, however, compulsory upon joint tenants, or par- 
ceners, to allege a joint demise ; for if a joint tenant, or 
parcener, bring an ejectment without joining his companion 
in the demise, it is considered as a severance of the tenan- 
cy, and he will be allowed to recover his separate moiety 
of the land. And if all the joint tenants, or parceners, 
join in the action, but declare upon separate demises by 
each, it is held, that they may recover the whole premises; 
because, by the several demises, the plaintiff hag the entire 
interest in the whole subject matter, although the joint te- 
nancy is severed by the separate letting«(9) 

When two, or more, tenants in common, are lessors of 
the plaintiff, a separate demise must be laid by each,(r)[2] 
or they must join in a lease to a third person, and state the 
demise to the plaintiff to have been made by their lessee* 
The first is the most usual mode of proceeding, and the de- 
claration need not state the several demises to be of the 

(p) Moore r. Fwrtden, 1 Show. 342. (q) Doe, d. GUI, ▼. Pearton, 6 East^ 

.Vtl/mer ▼. 72o6truony Moore, 682. Bo- 173. Roe, A. Raper, ▼. Lorudale, 12 

ner v. Juner, Ld. Raym. 726. Mantle East, 39. Doe, d. Maraaek, v, Read^ 

▼. WoUmgton, Cro. Jac. 166. Morrii 12 East^ 57. Doe, d. tAiUutm, ▼. 

▼. Bony, 1 WiU. 1. Heatherly, d. Fenn, 3 Campb. 190. 

WortMngton^ ▼. Weston, 2 Wils. 232. (r) App. No. 14, 15. 



[2] It has been determined by the Supreme Court of the State of New- 
Tork, that tenants in common may declare either on a joint or separate de- 
mise. Jackson v. Bradi, 2 Gaines' Rep. 169, 176. But were it not for the fic- 
tion of lease, entry, and ouster, they could not join ; for it is a general rule, 
that in all actions real and mixed, tenants in common must sever, because 
they haye several freeholds, and claim by several titles. Jbid. 
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several shares belonging to the several tenants respective- 
ly ; but each demise may be alleged generally to be of the 
whole premises demanded ; for under a demise of the whole 
an undivided moiety may be recovered.(r)[3] 

When any doubt eiusts as to the party in whom the legal 
title is vested, it is usual to declare upon several distinct 
demises by the several persons concerned in intere8t,(f) 
and the claimants will not then be confined at the trial to 
one particular demise, but will be allowed to resort to any 
included in the declaration, under which they may be able 
to prove a title to the premises. Difficulties of dus nature 
frequently occur when trustees are lessors of the plaintiff; 
and it is always advisable to lay separate demises by the 
trustees, and cestui que trusty unless the efiect of the statute 
of uses upon the trust is most clear and indisputable. But 
application should, in strictness, be first made to such trus- 
tees for permission to make use of their names ; and where 
demises are inserted in the names of any parties without 
their consent, the court, on motion, will order such demises 
to be struck out of the declaration, unless the justice of the 
case should be defeated thereby. But where a plaintiff 
laid a demise by his assignees, without their permission, 
(they having given up to him the property in the premises,) 
and obtained judgment and execution thereupon, the court 

(r) Doe, d. Brycmi, v. Wippel, I (*) Appendix, No. 14, 16. 
£sp. 330. 



[3] In ejectment, separate demises, from several lessors, between whom 
there is no privity of interest, may be laid in the declaration ; and, at the 
trial, the plaintiff may prove the separate titles to separate parts of the pre- 
mises, and recover according^ly. For it cannot operate as a surprise on the 
defendant, and it is a course that should be encoura(j^ed to prevent multipUcity 
of suits. Jackson v. Sidney, 12 Johns. 185. 
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refused to set the {>roceeding8 aside at the instance of the 
defendant in the ejectment, notwithstanding an affidavit 
from one of the assignees, that he knew nothing of the pre- 
mises in question.(/)[4] 

The day on which the demise is stated to have been 
made, is so far material, that it must be subsequent to the 
time when the claimant's right of entry accrues ;[5] for if 
die lessor have not a right to enter, he cannot have a right 
to demise the lands, and, consequently, the plaintiff must 
be nonsuited at the trial ; for his lessor cannot be supposed 
to have made an illegal demise«(ti) It is usual, however, 
to lay the demise as far back as the lessor's title will admit; 
because the judgment in ejectment is conclusive evidence 
as to the title of the lessor, for all the mesne profits accru- 
ing subsequently to the day of the demise \{v) and when 

(0 Doe, d. Fine, ▼. Figginf) 3 (») ^nt^t 10. GoodHtU, d. GaUo- 
Taunt. 440. way, v. Herbert, 4 T. R 680. 

(«) Mslin V. Parkn, Burr. 665. 



[4] A lessor maj be struck out of the deelaration on aiBdayit of his having 
no interest in the premises^ except under special circumstances. J(tckton ▼. 
Sehver, 10 Johns. 366. 

If the n|U9Ae of a person is used as lessor without his consent, it may he 
-struck out on application to the court ; but if it be not struck out, he is inad- 
missible as a witness. Jaeksen ▼. Ogden, 4 Johns. 140. 

Where a person is made lessor against his consent, and the nominal plain- 
tiff afterwards becomes nonsuit, such lessor is not liable for the costs, but the 
plaintiff's attorney is liable. People r. Bradt, 6 Johns. 318. 

But where the lessor was brought up on attachment, and denied that he 
ever consented to have his name used, which was directly denied by contra- 
dicting affidavits, Court said that the lessor must pay the costs, and take his 
remedy over against the attorney, but they respited the recognizance, to give 
him an opportunity to bring his action against the attorney. People v. Bradt, 
7 Johns. 539. 

[5] Thje demise must be laid at, or subsequent to, the time that plaintiff's 
right accrued. Van Men v. Rogers, 1 Johns. Cas. 283^ 
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there are any doubts as to the period wb^n the lessor's title 
accrued, it is custohiary to state different demises by him 
on different days. 

In an ejectment on the demise of an heir by descent, the 
demise was laid on the day the ancestor died, and held to 
be well enough ; for the ancestor liiight die at five o'clock, 
the heir enter at six, and make a lease at seven, which 
would be a good Iease«(w) It seems, also, according to 
Lord Hardwicke^ that a posthumous son, taking lands under 
the provisions of 10 and 11 Wm« III* c. 16. would be en- 
titled to lay the demise in an ejectment, from the day of lus 
father's death*(a;) 

It has already been observed, that in an ejectment, by 
the surrenderee^ of copyhold premises; the demise may be 
laid against all persons but the lord, on a day between the 
times of surrender and admittance, provided the surren- 
deree be admitted before trial. (^) 

But this doctrine of relation does not apply where the 
assignees of a bankrupt are the lessors of the plaintiff^ so 
as to enable them to recover the freehold lands of the bank- 
rupt, upon a demise subsequently to the act of bankrupt- 
cy, but before the date of the bargain and sale by the 
commissioners ; for the freehold remains, in the bankrupt, 
though not benefiicially, until taken out of him by the con- 
veyance, (z) 

In like manner, a conveyance to a creditor of an insol- 
vent debtor's estate by the clerk of the peace, (in whom it 

(to) Roe, d. Wranghamy r. Herte^, (y) ArUt, 66. 
3 Wils. 274. {z) Dot, d. EtdaUt, r. jmdMt 2 

(x) B. N. F. 106. AI. & S. 446. 
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is vested, upon the order for the insolyent's discharge, by 
the stat* 41 G. IIL c. 70. s. .15« until the subsequent con- 
veyance to the creditor,) does not vest such estate in the 
creditor, by relation, either to the date of the order or of 
the conveyance, but only from the actual execution of such 
conveyance by the clerk of the peace; and, therefore, such 
creditor capnot recover in ejectment, upon a demise laid 
anterior to the execution of the deed, although subse- 
quent to the time when the estate was out of the insolvent 
debtor, and the order made to convey the same to the les- 
^or.(a) 

When a pauper has been let into possession of premises 
by the overseers of a parish, the demise should be laid by 
die overseers for the time being when the ejectment is 
brought, if the pauper has done any act recognizing a hold- 
ing under them ; but otherwise by the overseers who let 
him into possession, or the last set of overseers whom he 
has acknowledged as his landlords.(i&) 

When a fine with proclamations has been levied, and an 
actual entry is necessary to avoid it, the demise must be 
laid on a day subsequent to the entry,(c) 

Tenancies at will scarcely exist at the present day ; but 
when an ejectment is brought against a tenant at will, the 
demise must be laid subsequently to the time when posses- 
sion is demanded, that is to say, subsequently to the de- 
termination of the will.(d) 



(a) Doti d WhaHey, v. Telling, 2 (c) BeringtoUf d Dormer, ▼. Parf^' 

East, 266. hurst, And. 126. S. C. Stran. 1086. 

(6; Doe, d. Grunrfy, v. aarke, 14 S. C. Willes,327. S. C 13 East, 489. 

£wt| 488. (d) Ante, 103. 
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When aD ejectment is intended to be brought against a 
tenant from year to year, and the time of the commence* 
ment of the tenancy is unknown, the only sure method of 
avoiding a nonsuit is to give a general notice to quit '^ at 
the end and expiration of the current year of the tenancy 
thereof, which shall expire next after the end of one half 
year from the date of the notice,'' and to lay the demise 
eighteen months after the delivery of such notice*(e) 

The length of the term, during which the premises are 
alleged in the declaration to have been demised to the 
plaintiff, is wholly unconnected with the title of the claim* 
ant, and may be of longer duration than his interest in the 
land«(/) A contrary doctrine was once, indeed, maintained, 
upon the principle, that by a judgment in ejectment the 
plaintiff recovers his term mentioned in the declaration, 
and, therefore, if the term declared on, be of greater du- 
ration than the lessor's title, as, for instance, if the lessor 
be entitled to the lands for three years only, and the plain- 
tiff declare on a demise for five, he would wrongfully hold 
the lands for the last two years.(g) But this doctrine has 
since been very correctly overruled : because if the lessor 
have the right of possession but for a month, and make a 
lease for seven years, it will enure to his lessee for the 
month duly, and during that time he will be entitled to the 
possession : and, as a judgment in ejectment is not admit- 
ted as evidence of the lessor's title, he cannot by reason of 
it be enabled to keep possession after the month has ex- 
pired.(^) 



(e) Vide jtori, chap. 10. (g) Roe r. WMamaon, 2 Lev. 140. 

(/) JDotf d. Shpre, v. PorUr, 3 T. S. C 3 Keb. 490. 
a 13. (h) B. N. P. 106. Clerke r. BoweU, 

1 Mod. 10. 
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Seven years is the term usually declared upon ; and the 
©nly direction necessary to be given upon this point is, that 
the terna be of a length sufficient to admit of the lessor's re- 
covering possession of the land before its expiration ; al- 
though the courts are now very liberal in permitting lessors 
to amend in this respect, as will be stated hereafter. 

It was for some time, even after the introduction of the 
modern practice, holden necessary, that when an ejectment 
was brought by a corporation aggregate, thay should exe- 
cute a power of attorney, authorizing some person to enter 
and make a lease on the lands ; that such person according- 
ly should enter, and make a lease under seal ; and that the 
declaration should state the demise to be by deed.(f) 
These forms, it seems, were deemed necessary upon the 
principle, that a corporation aggregate cannot perform any 
corporate act otherwise than under the corporation seal, 
nor make an attorney, or bailiff, but by deed. They could 
not, it was therefore said, enter and demise upon the land 
in person, as natural persons could ; nor substitute an attor- 
ney to enter into a rule for their costs ; nor would an at- 
tachment go against them for disobedience to that rule. 
They therefore made an actual lease upon the lands, and 
then the attorney proceeded in the common method* But, 
since the principles of this action have been more clearly 
understood, none of these' peculiarities are necessary; and 
the demise may now be laid in the general way, without 
any power of attorney being made, any lease being sign- 
ed,( J) or any statement of such a lease being introduced in- 
to the declaration. One case only is indeed to be found 
upon the latter point, and in thatj the question arose after 

(t) Glib. Eject ». . if) Fvirley, d. Mayor ofOmierhur^,' 

▼. Wood, I Esp* IW. 
25 
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the verdict ]{j) but from the reasoning then used by the 
court, no doubt can be enteii:ained that the principle would 
be extended to every stage of the action ; and that a plain- 
tiff in ejectment would never be nonsuited for the omission 
of such a statement, (A:) The demise is still certainly some^ 
times stated to be by deed ; and it is immaterial whether 
it be so or not, as, notwithstanding the statement, no proof 
of the deed is required,(/) 

If a corporation be aggregate of many, they may set forth 
the demise in the declaration, without mentioning the 
Christian names of those who constitute the corporation ; 
but if the corporation be sole, as if the demise be by a 
bishop, the name of baptism must be inserted. The rea- 
son of this is, that in the first case the name solely consists 
of its character, but in the last, in its person ; therefore, 
there cannot be a sufficient specification of that person with- 
out mentioning his name.(m) 

In the case of Swadling v. Piers,(n) it was ruled, that 
in an ejectment for tithes, the plaintiff must declare on a 
demise by deed, because tithes cannot pass but by deed; 
but this decision has since been overruled, and the state- 
ment of a deed seems even in this case to be no longer 
necessary, (o) 



(j) Partridge r. Ball, Ld. Raym, not being stated to be by deed. (Kent 

136 S. C. Carth. 390. Sum. Ass. 1809, M. S.) 

(A;) In th^ case of Doe^ d. Deem and (/) Furleyy d Mayor of Canierlmrf, 

Chapter ofRockesler, v. Pierce f the de- v. Wood, 1 Esp. 198. 

mise was in the common form, and (m) Carter v. Cromtoell, Sav. 128, 

many objections were taken upon o- cited, Dyer, 86. ' 

ther points by the defendant's counsel, (n) €ro. Jac. 613, 

and overruled ; but they never advert- (o) Partridge v. Ball, Ld. Raym. 

ed to the circumstance of the demise 136. S. C. Carth. 390. 
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It seems also to have been holden, that on a demise by 
the master and fellows of a college, dean and chapter of a 
cathedral, master or guardian of ah hospital, parson, vicar, 
or other ecclesiastical person, of any lands, &c, the de- 
claration should state that there was a rent reserved, &c» 
pursuant to the statute 13 Eliz. c. 10. ; but this form can- 
not now be necessary •{/>) 

A similar doctrine was once applied to the case of an 
infant \(q) but it has been long settled, that an infant may 
make a lease without rent to try his title.(r) When, how- 
ever, a demise is laid by an infant, his father, or guardian, 
idiould be made plaintiff, instead of a nominal person, in 
order to save the trouble and expence of giving security 
ibr the Costs, which he would otherwise be compelled to 
do.(s) 

It is not necessary to state, in the declaration, that the 
premises are situated in a parish, hamlet, &c.; it is suffi- 
cient to mention the name of the place in which they are 
Mtuate, without also describing it by the name of its eccle- 
4Biastical or civil division.(^) And in one case, where even 
the name of the place was omitted when describing the 
premises, but such name could be collected from oth^r 
parts of the declaration, the Court held the description to 
be sufficiently certain.(M) When, however, the premises 



<jp) Carter r, CromweU, Say. 129. (t<) GoodfigH, d. SmaUmod, v. 

{q) hill. Prac. Reg. 673. StrotheTf Black. 706. The declaration 

(r) Zauek v. Parwru, Burr. 1794 in this case stated, that one M. S. " at 

J806. HatwtU in the county of B,** demised 

(*) Nokey Windham^ Stran.694. to plaintiff two messuages, from which 

Anon. 1 Wils. 130. messuages defendant at Hanoell afore' 

(0 GoodiUhy d. BenMdge,v. Wal- ftHd, ousted plaintiff 4 a»d the Coort 

isr, 4 Taunt. 67i. ooatidered, that the itatement of the 
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are deecribed as lying in a parish, hamlet, &c. such de* 
scription must be a correct one, and an uncertain or im- 
proper description will be fatal* Thus, in an ejectment 
for lands, ^' in the parishes of A. and B., or one of tbem,^' 
the judgment was arrested for the uncertainty, although it 
appeared that the parishes had originally been one, and 
lately been divided by an act of parliament, and tliat the 
boundaries were not 8ettled.(i>) But if the words " or one 
of them'' had been omitted, it seems the description would 
have beCii sufficient, though all the lands were contained 
in one of the parishes.(zo) 

Where the premises were described as situate '* in the 
united parishes of Si* Giles in the Fields^ and St. George^ 
Bloomsbury^ and it appeared that those two parishes were 
united together by Act of Parliament, for the maintaining 
of their poor, but for no other purpose, the variance was 
held fatal ; for by the description, the parishes were stated 
as if they were completely blended together, and formed 
only one parish, when, in truth, they remained entirely dis- 
tinct, except as to &e maintenance of the poor.(a7} Bui 

ouster being ai Haswelly amounted to ejectment had been of an acre ol 

a sulficient certainty that the lands land in D. and F,, and it appeared 

demised lay ai HatwtU. that the whole acre was ui D., it would 

(o) Goodright v. Fateson, 7 Mod. be well enough. The reason for this 

457. S. C. Barn. 184. Cottingham r. diversity seems to be, that the acre 

Kingt Burr. 624. and the authorities being the whole thing demanded, the 

there cited. descriptioa is sufficiently certain, al- 

(w) Goodwin ▼. Blackmath 3 Lev. though it alt be in one parish ; where- 

384. In this case the ejectment was as, when only a tenth part is demaxtd- 

<* for a tenth part of a messuage in D. ed, it is uncertain which tenth part is 

and F." and the whole messuage ap- meant, and, therefore,, at no tenth 

pearing in evidence to lay in />., and part answers the description, the she* 

BO part in F., the description was held riff could not give execution ; iamen 

ill, because it was, « precisely of the futBre et vide Burr. 330. et ante, 20. 

tenth part of an entire thing ;" (hough (x) Goodlitle v. Pinsent, d. Ltmuni' 

it was said by the court, that if the mtfR; 2 Campb. 274. S. C. 6 £sp. 12a 



I 
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where the premises were described as situate in the parish 
of West Putworth and Bradworthtf^ and it appeared that 
West Putworth and Bradworthy were separate parishes, the- 
Court held the description to be sufficiently certain, reject- 
ing the word paHsh as surplusage, and considering the de- 
mise asof landL in West Putioorthdini Bradworthy, (y) And 
where the premises were laid to be at the parish of Fam^ 
hamj and were proved at the trial to be in the parish of 
Famham Royalj it was held not to be a fatal variance, un-* 
less it could be proved that there were two Farnkam9.(z) 

When the premises lie in different parishes^ it has been 
usual to enumerate the whole as lying in one parish, and 
to repeat the description of them as lying in the other 
parish ; but it seems sufficient to enumerate them once 
only, describing them as lying in the parishes of ^, and jB«, 
or in A* and B. respeGtively*(a) 

The number of messuages^ acres, &c« mentioned in the 
demise, need not correspond with the number to which the 
lessor claims title. He may declare for an indefinite num- 
ber, as a hundred messuages, a thousand acres of arable 
land, &c.^ ; and care should be taken that the number spe- 
cified in the demise be larger than the number claimed ; 
because, although if he declare far more than he is entitled 
to, he may recover less, the reverse will not hold«.(6) Upon 
the same principle, if the lessor of the plaintiff be entitled 
to a moiety, or other part, of an entire thing, as the half. 



(y) ChodHttey d. Brembridge, r. (a) 2 Chiny, Prec. 395. 
Walter f 4 Taunt. 67K (6) Denny d. Burgia, ▼. Purmt, Burr. 

(s) Doct d. Toilet, y. MtVf, 19 986. Ou^ v. Rand, Cro. JSlis. 13. 
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or third part, of a house, lie may recover such moiety, or 
third part, on a demand for the wbole.(c) 

The entry of the plaintiff on the land need not he alleged 
in the declaration, to he made on any particular day, al- 
though in the precedents it is usually so stated. It is suffi- 
cient if it be declared generally, that the plaintiff entered 
by virtue of the demise : nor does it seem to have been re- 
quired, even in the ancient practice, to be more explicit, 
because, as the plaintiff entered hy virtue of the lease, he 
must necessarily have entered after his title accrued ; though 
it was then said, that it might have been otherwise, if the 
declaration had been prcBtextu cujus he entered, for the 
plaintiff might enter unlawfully, or before his time, under 
pretence of the lease.(c/) 

The day upon which the ouster 6f the plaintiff, by the 
casual ejector, is alleged to have taken place, should re- 
gularly be after the commencement of the supposed lease 
and entry. This is requisite, in order to support the con- 
sistency of the fiction ; because, as the title of the plaintiff 
is supposed to arise from the lease mentioned in the decla- 
ration, it would 1)0 absurd for him to complain of an injury 
to his possession before, by his own showing, he had any 
claim to be possessed. But it does not seem absolutely 
necessary that this consistency should be preserved \ for, as 
iiie words " afterwards^ to 2»i/," are always used immedi- 

(c) Mlttt r. Skinner, 1 Siderf. 229. bad ; bc'cause of the uncertainty of 

Goodwin v. Blacknfanf ' 3 J^er. 334. which part, or moiety, the plaintiff is 

In an ancient case it is said, that if an to hare execution. (Winkworth ▼. 

ejectment be brought for an acre of Mann, Yelv. 114, tamen qwtre, tt ft* 

land, and the metes and bounds be de ante, chap. 2.) 

described in the declaration, and the (d) Wcdceley v. Warren, 2^0^. Rep. 

jury find the defendant guilty in half 466. Sed vidi Douglat v. Shank, Cit): 

an acre of land, the yerdict will be Elis. 766. 
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ately before mentioning the day of the ouster, it is most 
probable, upon the principles by which ejectments are at 
present regulated, that the courts would in all cases consi- 
der an ouster laid previously to the day of the entry, " as 
impossible and repugnant," and as such reject it,(6) Even 
when the old practice prevailed, and the true principles of 
the remedy were so little understood, every possible in- 
tention was made in favour of the plaintiff, when an ouster 
was alleged anterior to the time of the demise. Thus, on 
a demise from the 1st of February, 1752, to hold from the 
8th of January before, and that afterwards, namely, on the 
2Bth of January, 1752, defendant ejected him, and it wa» 
insisted for the defendants, that the plaintiff's title did not 
commence until the 1st of February, and, therefore, that 
the ouster was laid too soon ; the court held, that the day 
of the ouster, being laid under a scilicet^ was surplusage, 
and that " afterwards^'* should relate to the time of making 
the lease, and then all would be well enough»(jf ) In like 
manner, on a demise from the 6th of May, anno septimo, by 
virtue of which plaintiff entered, and was possessed until 
afterwards, on the 18th of the same month, anno sexto svr 
pradiciOj defendant ejected him, the court held the decla- 
ration sufficient ; because the ouster was laid to be on the 
18th of the same month, which it could not be if it were 
done in the sixth year, and rejected the word sexto as in- 
consistent and void.(g) Upon the same principle, where 
the demise was on the sixth of September, 2 Jac, by vir- 
tue of which the plaintiff held, until afterwards, (to wit) on 
the f&urth day of September, 2 Jac, defendant ejected 
him, the declaration was holden good, and the words under 
the scilicet rejected as surplusage, (A) 

(e) Adams v. GooBe^ Cro. Jac. 96. (g) Davis v. Purdy, Yelv. 182. 
B. N. P. 106. (h) Adams v. Goosey Cro. 96. Some 

(/) ^. N. P. 106. old ejectment cases^ are to be foiud 
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From the case of Merrell v. Smithj{i) it does not seem 
necessary to allege any particular day for the ouster, pro- 
vided it appears from the declaration to be subsequent to 
the commencement of the term, and prior to the bringing 
of the action ; but in the precedents a day certain is al- 
ways laid, and it is the better method to mention a parti- 
cular day. 

With respect to the ouster in an ejectment for tithes, it 
is said, in the case of Worrall v. Harper,{j) that where the 
ouster was set forth to have been made in the month of 
May, it was held ill, because there were no tithes to be 
ousted of at that season of the year ; but this doctrine is 
controverted by Gilbert, C. B«, on the principle, that the 
law does not judicially take notice of the time when tithes 
arise.(A:) 

Of AMENDrNo the Declaration. 

It was formerly the practice, both in the King^s Bench 
and the Common Pleas, not to permit the declaration in 
ejectment to be amended, until the landlord, or tenant, 
had been n\ade defendant instead of the casual ejector ; 

in the books, (Goodgain r. Wakefield^ from " the day of the date" of the 

1 Sid. 7. Evans v. CroktTy 3 Mod. lease ; but, sinc^ the judgement in 

198. Stephens r. Croker, Comb. 83. Pugh v. Duke of Leeds (Cowp. 7l4.) 

Higham v. Cooke, 4 Leon. 144. Os- by which it has been determined, that 

bom r. Riderf Cro. Jac. 185. IdeW' these expressions shaH be construed 

$lyn V. WilUamSf Cro. Jac. 258. Clajf" indifferently, either inclusively, or ex- 

ton't case, 5 Co. 1.) in which the ous- dusively, so as to give effect to the 

ters were laid on the same days as deed, these cases can no longer be 

the demises, and which were decided aathorities. 

upon the distinctions formerly taken, (») Cro. Jac. 311. Jenk. 341. 

as to the time of the commencement (j) 1 RolL Rep. 65. 

of a demise, when stated in the lease (k) Gilb. Eject. 67. 
to be *' from the date,*' and when 
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and, consequently, if the defects were such as to prevent 
the courts from granting the common rule for judgment 
against the casual ejector, the plaintiff's lessor was com- 
pelled to discontinue the action, and resort to a new eject- 
inent.(/) But this practice is inconsistent with the present 
mode of regulating the remedy ; and the court would, it is 
presumed, now permit the lessor to amend his declaration 
before appearance, provided such amendment did no in- 
justice to the tenant* Indeed, in a recent case, where, by 
mistake, the name of the tenant in possession was inserted 
at the commencenaent of the declaration, instead of that of 
the casual ejector, (the declaration and notice to appear 
being in other respects regular,) the court granted the rule 
for judgment upon the common affidavit of service, and 
suggested^ that if the tenant did not appear to the action, 
1U1 application should be made to amend the declaration, (m) 

It is also said that, even after appearance, the declara- 
tion can be amended in fonn only, and not in matter of 
stdiitfmce ; but it is now difficult to point out what errors 
would be deemed substance^ and not amendable. Under 
the strict rules, by which the action was formerly conduct- 
ed, the demise, the length of the term, the time of th^ 
ouster, &c.(n) were all considered as matters of sub- 



(0 i2oe, d. Stephenson, v. Doe, Baro. his first declaration, had laid the oiis- 

186. ter before the commencement of his 

(m) Doe J d. Cohhty^ v., Roe-, K. B. term, or omitted any other matter of 

T. T, 1816. MS. substance, though the second decla- 

(n) Formerly when a person de- ration were correct, he could n«t re- 

clared in ejectment in the Common cover ; because the cleclaration on the 

Pleas, it was tlie course of tiie court, imparlance roll was the material one 

that after imparlance he should make on which the action was grounded.— 

a sdcond declaration ; and, when this (Merrell v. Smithf Cro. Jac. 811.— 

practice prevailed, if the plaintiff, by Jenk. 341.) 

26 
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itance ;(o) and so unbending were the courts upon these 
points j that if the term expired, pending the action, by in- 
junction from the Court of Chancery at the defendant's 
application, or by the delay of the court, in which the ac- 
tion was brought, in giving judgment, the lessor was obli- 
ged to resort to a new ejectment.(^)[6] 

(o) Doe, d. H^dmariy v. Pilking- 130. Scrape t. Bkodta, Bam. 8. Dri- 

terij Burr. 2447, and the cases* there ver v. Scraiion, Barn. 17. Keswortk 

cited. V. ThomaSy And. 208. Thntstout ▼• 

(p) ^non. Salk. 267. S. C. 6 Mod. Gray, Cas. Temp. Hard. 165. 



[6] A new demise may be added on termS} viz. that the defendant have 
twenty days, after service of amended declaration, to elect whether he will 
continue to defend the suit ; and if he do, then to have the usual costs of 
amendment, and twenty days from the time bf election, to plead de novo, or 
abide by former plea, and if he elect to proceed no further, to have costs up 
to time of making such election. 2 Oaines, 260, 261. Coleman's Cas. 49. 

After six years service of the declaration, leave was given to ad^ new de- 
mises on the plaintiff's paying all the costs already incurred, in case the de- 
fendant should choose to relinquish his de/ejice. Jaekson v. Kou^, 1 Caines, 
261. 

The plaintiff will not be permitted to amend, by inserting a demise from a 
person having no subsisting title to the premises ; for if any person, who may 
once have had a title, is to be made lessor, the burthen of deducing a title 
from him, is unreasonably taken from the plaintiff, and thrown on the tenant. 
Jackson v. Richmondj 4 Johns. 483. 

Defendant, previous to entering into consent rule, was allowed to have the 
demise of a lessor, who hftd died before the commencement of the suity struck 
out of the declaration, Jackson v. JHtZf I Jo)in8. Cas. 392. Jackson ▼. BaU' 
cra/f, 3 Johns. 269. 

The application may also be made' after entering into the . consent rule. 
Jackson y. Reynolds, 1 Caines' Rep. 21. Ditzadsy. Bxtiltr, Coleman's Cas. 102. 

Where, on application of the defendant, a demise is ordered to be struck 
out of tlie declaration, he must serve a copy of the rule for amendment on the 
plaintiff, which shall be deemed an actual amendment as to all 9Qbsequcnt 
proceedings on the part of the plaintiff; and the defendant, without a new 
copy of the declaration being served on him, must enter into the consent rule, 
and plead in twenty days after service of the certified copy of the rule for the 
amendment, unless otherwise ordered by the court, and the rule shall be suffi- 
cient to authorize an actual amendment of the declaration on file, or to file 
a new one in its stead, whenever it may become necessary. Jackson v. Btlk- 
nap, 7 Johns. 300. 
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A more liberal principle has, however, of late years been 
^kdopted ; and the demise, term, &c. are now most correct- 
ly considered as formal only, and may be amended if ne- 
cessary. Thus, in an ejectment to recover lands, forfeited 
by the levying of a fine, where the demise was laid ante- 
rior to the. time of the entry to avoid the fine, and the suit 
was staid, by injunction in the Court of Chancery, for more 
than five years after the fine was levied, so that the lessor 
was not in time to make a second entry, or bring a second 
ejectment, the court permitted him to change the day of 
the demise, to a day subsequent to the day of the entry : 
Lord Mansfield observing, that the demise was a mere mat- 
ter of form, and did not. exist. (9) And in a recent case, 
where the ejectment was brought upon a forfeiture, and 
the demise was laid on a day anterior to the time when the 
forfeiture was committed, the court permitted the lessor of 
the plaintiff to amend (upon payment of the costs of the 
application) after the record was made up, and the cause 
set down for trial. (r) But this permission is not to be ex- 
tended to the injury of the defendant, and therefore the 
court will not suffer the day of the demise to be altered to 
a day subsequent to the day of the delivery of the declara- 



(9) Boty d. HardmaTif y. Pilking- course, aiid the issue was made up, 

toriy Burr. 2447. and the cause set down for trial, at 

(r) DoBy d. Rumford, r. Miller, K. the first Sittings in Middlesex, in Hi- 
fi. H. T. 1814. MS.-— This case seems lary Terra, 1814; but being entered 
to carry the principle of allowing an late in the paper, stood over untif the 
amendment af the demise in an eject- second Sittings. Two days before 
laent to its utmost limit. The eject- the second Sittings, a rule to show 
ment^was brought upon a covenant to cause why the day of the demise 
finish certain buildings in a workman- shoald not be altered to the 30th of 
like manner before the 29th of Sept. Sept. was obtained by the plaintiff, 
1313. The demise was laid on the 2Wi which rule was made absolute ivnme- 
day of March, 1813, and the declara- diately before the risfing of the court 
tion delivered on the ^tk fff Oct. 1813. on the morning of the second Sittings; 
The tenant appeared m the regular 
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tion, for this would be to give th^e lessor of the plaintiff a 
right of action which did not subsist at the time of the com- 
mencement of his suit* (5) 

The term, also, has been enlarged after its expiration, 
upon payment of costs, although the issue was made up, 
the special jury struck, and the cause gone down to trial, 
before the mistake was discovered ; the Court considering, 
that it was a plain mistake in the declaration, and might be 
amended by the writ, which spoke of a term not yet ex- 
pircd.(/) An enlargement of the term was also permitted, 
by Lord Mansfield^ in a case where a judgment in eject- 
ment in Ireland had been affirmed, upon a writ of error, in 
the King's Bench in England, but, from various delays, the 
term in the declaration had expired before . the plaintifPi 
lessor could obtain possession*(ie) 

When the old principles of tlie action prevailed, and the 
term was considered substance, and not amendable, the 
plaintiff was not nonsuited if the term expired before the 
trial, but was permitted to proceed, for his damages and 
costs, though not for the recovery of bis land ; for the right 
to damages for the ouster remained, although the right to 
possession upon the lease was determined* It is not pro- 
bable, at the present day, that opportunity will be offered 
to raise a point of this nature; but if the lessor of the plain- 
tiff should act so negligently as to proceed to trial upon an 
expired term, there seems no reason why the above-men- 
tioned principle should not be applicable to the modem 
practice. (t) 



(s) DoCy d. FoxUnTj v. Jeffries, K. (m) Vicars v. Ileydonj Cowp. 841. 
B. M. T. 1814.— MS. (v) Capd v. Saltonstallj 3 Mod. 24P. 

(0 Roe, d. LeCf v. Ellis, Blk. 940. 
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In the case of Goodtitle v. Meymottj the court refused to 
amend a declaration, in which '^ the said James,'' instead of 
*' the said John," was said to enter by virtue of the demise ; 
and a case was cited, by Wright j J., in which the premises 
were laid to be in Twickenham, or Isleworth, " or one of 
them," and the court refused to let the plaintiff amend, by 
striking out the disjunctive words ; but it seems that amend- 
ments have sinc^ been permitted, both in the parcels and 
the name8.(a7) And, in a recent case, where after issue 
joined, a summons was taken out to show cause why the 
declaration and issue should not be amended, upon pay- 
ment of costs, by altering the parish, from the parish ofG», 
to ''the parish of St* John in G,," the judge permitted the 
amendment, and refused to allow the party to plead de novo. 
notwithstauding the case of Goodtitle v. Meymott.{x) 

Op the Notice to AppEAR.(y) 

The name of the tenant in possession must be prefixed to 
the notice ; and, when the possession of the disputed pre- 
mises is divided amongst several, it is usual to prefix the 
names of all the tenants, to each separate declaration ; al- 
though it does not seem necessary to prefix more than the 
name of the individual tenant, upon whom the particular 
declaratiou is served.(2:) 

The notice must require the tenant to appear, and apply 
to the court to be admitted defendant instead of the casual 
ejector, within a certain time after the declaration is deli- 
vered ; and the time when the notice should require the 

(w) 2 Sell. Prac. 143. (y) Appendix, No. 13. 

(x) Dot, d O^Conndlf r. Porch,-^ («) RoCj d. BvrUon, v. Rott 7 T. R . 

Cwam Htathi J. Tria. Vac. 1814. 477. 

MS. 
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tenant to appear and make this application, is regulated hf 
the locality of the premises* 

When the premises are situated in London, or Middle- 
•ex, the notice should be for the tenant to appear " on the 
first day," (not the essoign day,)(a) or " within the four first 
days" of the term next after the delivery of the declara- 
tion ; and this mode of expression should be strictly ob- 
served ; for, although where the notice was to appear " in 
the beginning of the term," the court granted a rule for 
judgment against the casual ejector 5(6) yet, where the no- 
tice was to appear " on the morrow of the Holy Trinity," 
the judgment against the casual ejector was set aside, upon 
the principle, that the notice was designed to inform the lay 
gents, of the time of appearing, and should therefore be ex- 
pressed in such terms as they might under8tand.(c) It will, 
however, be sufficient if the notice be to appear generally 
of the term ; but the tenant will then have the whole term 
to appear in* 

The notice usually specifies the term by name, in which 
the tenant is to appear, and the declaration should regular- 
ly be entitled of the term preceding ; but, in a very recent 
case, where a declaration, delivered in Hilary vacation, wa» 
entitled of Easter term, and the notice was to appear on 
the first day of next term, the court granted the rule abso- 
lute for judgment against the casual ejector in the first in- 
stance during Easter term, considering that .the tenant could 
not be misled by the wrong title to the declaration, so as to 
imagine he had until Trinity term to appear, inasmuch as 



(a) Holdfast v. Freeman^ Strao. (b) Tredder v. Travit, Barn. 175. 
1049. (c) Sel. N. P. 640. 
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fee declaration was delivered, and the notice dated on a 
day antecedent to the essoign day of Easter teTm»(d) 

When the premises are dituated in any other county than 
London, or Middlesex, the notice should regularly require 
the tenant to appear generally in the^term next ensuing the 
delivery of the declaration ; but it will be sufficient when 
the proceedings are in the Common Pleas, if it require him 
to appear in the issuable term, next ensuing such delivery, 
althongh a nonissuable term intervene. Thus, when a de- 
claration is entitled of Trinity term, and delivered during 
the long vacation, the notice may require the tenant to ap- 
pear in Easter term.(«) 

» 

The declaration must be delivered before the essoign day 
of the term, in which the notice is given to appear.(/) 

The notice should regularly be subscribed with the name 
of the casual ejector, and formerly proceedings have been 
set aside for an irregular signature ; but it is now sufficient, 
though certainly not correct ; if the notice be subscribed 
with the name of the plaintijOTin the action.(g")[7] 

One case only is extant, in which an amendment has 

(d) Mm. K. B. £. T. 1817. MS. (g) Ptotteibh v. TrinAhsomt, Barn. 

(e) Dot^ d. Clarke^ v. Bot^ 4 Tauat 172. Haz/ewood, d. Price, v. ThcUch- 
738. er, 3 T. R. 361. 

(/) Doe. d. Bird, ▼. Roe, Barns. 
172. 



[7] Defendants moved to set aside the rule to appear, for a misdirection in 
the notice to the tenants in possession, and in their notice of motion, referred 
to the declarations and notices served. The court ruled, that they must pro- 
duce the declarations and notices served upon them, or the affidavit of doe. 
Hrnce would be sufficient. Jackton ▼. StUa, I Ccdnes' Bep. flOl. 
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been made, by rule of court, in the notice subscribed to the 
declaration ; although it caonot be doubted that any amend- 
ments would now be allowed, which the justice of the case 
might require* In the case above alluded to, the lands 
were situated in Devonshire, and the notice was for the te- 
nant to appear in Michaelmas term, when, according to the 
practice in country causes at that time, it should have been 
to appear in an issuable term, and the affidavit stated, that 
if the lessor were not permitted to amend, he would be 
barred, by the statute of limitations, from bringing a new 
ejectment : the court permitted the lessor to aiflend upon 
payment of costs. (A) 

(h) Doe, d. Bast, v. Roe, 7 T. R. snch chang^e of practice shoidd not 
469. It is sing^ar, that a practice hare been notited in tiny- of the re- 
should have obtained of g^iving ftoti- ported cases. See 1 Caines' Rep. 

ces to tenants to uppear in nonwua' 601. end lb. 249. 
bk, as well as isftta6/e terms, and that 
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CHAPTER VIII. 



OF THE SEBVICE OF THE DECLARATION, AND PROCEEDINGS 

TO JUDGMENT AGAINST THE CASUAL EJECTOR, 

WHEN NO APPEARANCE. 



THE declaration in ejectment being a kind of process 
to bring the party interested into court, its delivery to the 
tenant resembles the service of a writ, rather than the de- 
Krcry of a declaration ;[8] and, as it is the only warning 
which the tenant in possession receives of the proceedings 
of the claimant, the courts are careful that a proper de- 
livery be made, and that the nature and contents of the 
declaration be explained at the time, to the party to whom 
it is delivered. This delivery and explanation are gene- 
rally termed the service of the declaration ; and our next 
inquiry will be directed to the different modes by which 
this service may be made. 

The service, to be strictly regular, should be made per- 
sonally upon the party in possession of the premises^ at the 
time of the service ; or, when the possession is divided 



[8] Serving^ the declaration is the comndencement of the action, as much 
as the service of a eapioM ad t^^pond^ndum in a personal action. Baron ▼. Ab$el3 
3 Johns. 482. 

27 
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amoDgst several, upon each party 8eparately*(t) When 
the ejectment is brought by a landlord against his tenant, 
and the tenant has underlet the premises, the same rule 
prevails, and the service should be upon the under-tenant* 
A service upon the original tenant might, perhaps, be suf- 
ficient ; but a doubt exists up(Hi the point, and it is, there- 
fore, more prudent to serve the under-tenant. If, how- 
ever, the service is upon the original tenant, and he ap- 
pears and pleads, he cannot afterwards release himself from 
the action, upon the ground that his under-tenants, and not 
himself, are in possession ;(y) and, from the language of 
the Court, when giving judgment upon this point, it seems 
an inference may be drawn, that a service on the origi- 
nal tenant will also be sufficient to' warrant a judgment 
against the casual ejector. [9] 

When personal service can be effected, it is immaterial 
whether it be upon the premises demised, or elsewhere«(A:) 

It frequently, however, happens, from the wilful or ac- 
cidental absence of the tenant, or some other circumstance, 
that the claimant is unable to serve him personally : the 
declaration is then delivered to one of the family, nailed to 
the door of the house, or in some other manner left upon 
the demised premises ; and, when any of Ihese irregularities 

(i) B. N. P. 98. (k) Savage v. Dent, Stran. 1064. 

O) Rot y. Wiggt, 2 N. P. 330. Taylor v. Jefis, 11 Mod. 302. 



[9] A declaration in ejectment was served on the tenant, who soon after 
quitted the possesKion, and was succeeded by another tenant, when a person, 
acting as the plaintiff's agent, served a second declaration on the new tenant. 
The plaintiff's attorney, being ignorant of the second service, proceeded un- 
der the 6r8t declaration, and took judgment against the casual ejector. The 
Court held, that the second declaration was a waiver of the first, and set aside 
the proceedings with costs. Kemblt v. Fitch, 1 Johns. Cas. 414. 
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happen, the service will be considered good, or otherwise, 
according to the particular circumstances of the case.[l] 
The power exercised by the courts in this respect is alto- 
gether discretionary ; and it will be necessary to enter ra- 
ther largely into a detail of the cases, in order to give a 
clear idea of the principles upon which they have been de- 
cided. 

When the declaration is explained to, and left with, the 
wife upon the premises, or at the husband's house else- 
where, it will be good service ;(/) and, as the husband is 
answerable for the default of the wife, no evidence seems 

/ 1 • 

necessary of a subsequent delivery of the declaration from 
her to him* It seems, also, that service on the wife will be 
good any where ; provided it be sworn, in the affidavit of 
service, that she and her husband were living together as 
man and wife when the service was made.(m) But the 
mere acknowledgment of the wife, that she has received 
a declaration in ejectment, and given it to her husband, if 
it be not personally served upon the wife, will not be good 
service ;(n) although, in a case in the Common Pleas, 
where the service was upon the daughter before the essoign 
day, and on .a subsequent day, the wife acknowledged that 
she had received the declaration, and showed it to the attorn 
ne^j who then read it over to her^ and explained it, upon which 

(l) Dott d. BaddoMt ▼. Roct 2B. k (m) Jenny, d. Preston, y. CuUs, 1 

P. 56 Goodrigkt, d. Jones, v. Thrust- N. R. 308. 

OK/, W.BIk.80O. Doe,d.Morland,v, (n) Goodtitle,d. Ilead,Y. Badtitle, 

Ba^iss, 6 T. R. 765. 1 B. & P. 384. 



[1] Where a totally informal declaration , with the names of the town and 
county blank, was served on the tenants, it was held to be sufficient notice to 
put them upon inquiry, and a subsequent rule to amend affixed in the clerk's 
office, was adjudged to be good service. Jackson v. Stiles, 1 Caines' Rep. 24P, 
and especially when a statute of limitations was about to attach. 
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the wife said, that the paper should be sent to her husband, 
the service was held sufficient.(o) 

The court were at first much inclined to refuse the rule, 
in this latter case ; because it did not clearlj appear from 
the affidavit, that the declaration caine to the hands of the 
wife before the essoign day of the term, but ultimatelj 
made the rule absolute on the authority of the case of 
Goodtitle, d. Massa, v* Thru8t(mt.{p) In the court of King's 
Bench, such an omission would be a fatal objection to the 
service. (y) 

When two tenants are in possession of the same pre- 
mises, service upon one of them will be good service upon 
both ;{q) but service upon the wife of one of two tenants in 
possession will not bind the co-tenant, (r) 

Service of the declaration upon the child, or servant, of 
the tenant, will be held sufficient seryice by the court of 
Common Pleas ; provided it appears from the affidavit, that 
the declaration was delivered on the premises before the 
essoign day of the term,(5) and that the tenant has since 
acknowledged the receipt of such declaration ; but in the 
court of King's Bench it must also appear, upon the affi- 
davit, that the tenant has acknowledged himself to have re- 
ceived such declaration, or to have known of the service 
thereof, previously to the essoign day of the term.(i] 

Where the ejectment was brought for a house, which 

(o) SmUhf d. Lord Stotaim, v. (») Smithy d. Lord Stourton, v. 

Hurst, 1 H. Blk. 644. Hunt, 1 H. BIk. 644. 

(p) Barn. 183. (/) Roe d. HanUfrook, v. Doe, 14 

(q) Doe, d. BaUiy v. RoCy 1 B. & East, 441. Doty d. WiUoriy v. /?ewf, . 

P. 369. T. T. 1815.—MS. 

(r) Wood. L. & T. 463. 
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was rented by the churchwardens and overseers of the pa- 
rish, for the purpose of accommodating some of the parish 
poor, a service of the declaration upon the churchwardens 
and overseers was held sufficient, although they did not 
occupy the house, otherwise than by placing the poor in 
it.(u) And in an ejectment for a chapel, the service may 
]j)e made on the chapel-wardens, or on the persons to whom 
the keys are intrusted.(v) But where the ejectment is for a 
house, service upon the person having the charge of the keys 
in order to let the house, will not be good service \{w) and 
service upon a person appointed by the Court of Chancery 
to manage an estate for ah infant, although the estate con- 
sisted of a lai^e wood, of which no tenant was in possession, 
has also been held insufficient, as being nothing more than 
a service on a gentleman^s bailiff.(x) 

In the preceding cases no wilfiil opposition appears on 
the part of the tenant, to the service of the declaration ; 
and such of the services already mentioned as are consider- 
ed good, are called regular services ; but wh^n the tenant 
absconds, or does any act which shows a resolution not to 
receive the declaration, the Court, upon affidavit of facts, 
will scnnetimes allow that to be good service, which other- 
wise would be deemed irregular. 

Thus, a tender of the declaration, and reading the no- 
tice aloud, although the tenant refuse to receive it, or 
run away and shut the doors, or threaten with a gun to shoot 
the person serving it, if he should come near ; throwing the 
declaration in at the window, sticking it against the door, 



(tt) Tuppeff d. Mercer^ V. Doe, (tr) .Aum. 12 Mod. 313. 
Barn. 181. . (a:) OoodtHle, d. RoberiSi v. Bad^ 

{v) Run. Eject. 136. tHh, 1 B. & P. 386. 
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or leaving it at the house, upon the servants refusing to caU 
tfieir master, and the like, have, upon application to the 
court, been holden sufficient. So, also, a tender of the de- 
claration in the shop, and reading t]:ie notice aloud there to 
the wife, when the tenant refused to receive the declara- 
tion ; delivering it to the niece of the tenant, she beiag the 
manager of the house, and the tenant having absconded; 
nailing the declaration on the bam door of the premises, in 
which bam the tenant had occasionally slept, there being 
no dwelling-house on the premises, and the tenant not to 
be found at his last place of abode, have respectively been 
considered good and sufficient 8ervice8.(y) 

In a case where the tenant in possession was personated, 
at the time of the service, by another, who accepted the 
service in her name, the Court granted a rule to show cause, 
why this should not be deemed good service upon the te- 
nant herself, and why judgment should not be signed against 
the casual ejector, in default of her appeari;ig : and that, 
leaving a copy of this rule at her house, with some person 
there, or, if no one was to be met with, affixing it to the 
door, should be good service of such rule. And this rule 
was afterwards made absolute, upon an affidavit, '' that the 
tenant was either not at home, or (if at home) was denied ; 
and, that her servant-maid was at home, but could not be 
served ; whereupon a copy of the rule was affixed to the 
door of the house ;" and moreover, " that at a subsequent 



(y) Douglasgf v. — , Stran. 576. Barn. 188. Fenn, d. HUdyardj r, 

Smaltey t. ATeaU, Barn. 173. H<U^ Dean, Barn; ld2. Sprig/Ufyy d. Coi- 

9al ▼. Wedgwoodf Barn. 174. Doe, lifUj v. Dunch, Burr. 1116. Doe, d. 

d. Dry, Y, Roe, Barn. 178. Farmer, Jfeak, y. Roe, 2 Wih. 2S3. Ftirm,&. 

d. Miles, y. TkiuHmd, Barn. 180. Buckle, v. Rot^ 1 JV. R 293. Doe, d: 

Bagshatp, d. ^sfiion, v. Toogood, Hervey, ▼. i2oe, 9 Price, 112; 
Barn. 185. Short, d. Elmet, v. King, 
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Say,'' (upon a doubt whether what had been already done 
was sufficient,) ^' the maid being at home, and opening- the 
window, but refusing to open the door, and denying that 
her mistress was at home, another copy was affixed on the 
door, and the maid was told the effect of it ; and another 
copy was thrown in at the window, and the original rule was 
shown to the ma}d."(z) 

In a case, where it appeared in the affidavit of service, 
that one of the tenants was a lunatic, and that one C. lived 
with her, transacted her business, and had the sole conduct 
thereof, and of her person ; but would not permit the de- 
ponent to have access to her, in order to serve her with the 
declaration, whereupon he delivered it to the said C. ; a 
rule was granted, that the lunatic and C. should both show 
cause, why such service should not be sufficient ; and the 
service on C. was allowed to be good.(a) 

But where, on cause being shown against a rule for good 
iervice of a declaration in ejectment, it appeared, that the 
declaration was tendered on the 1 8th, but that the defend- 
ant's servant said, he had orders not to receive any such 
thing ; whereupon it was not servjd on that day, but was 
left at the house upon the day following ; the Court, (not- 
withstanding that the defendant knew of the intention to 
serve him,) said, " You should have left the declaration on 
the 18th.'' We sometimes by rule make that service, under 
particular circumstances, good, which otherwise would have 
been imperfect ; but here there was no service on the pro- 
per day, and we cannot antedate the service ; and the 
day was discharged.(fr) 



(«) Femii d. Tyrrtl, ▼. Dctiin^ Burr. {a) Z)oe,d Wright,^. J?o«,Bani. 190. 
1181. {b) Wood. L. h T. 466. 
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Where the premises consisted of a mansion, and four 
small houses in a yard, surrounded by a wall, through which 
was a door to them, forming the only means of access, in 
one of which small houses resided j4., who was permitted 
to live there merely to take care of them and of the maib- 
sion-house, and the rest of the messuages were vacant : 
upon motion, that service on A. might be deemed good 
service under those circumstances, the Court refused the 
motion, and recommended the plaintiff! to aifix a declara- 
tion on the empty houses, and then to move that it be deem- 
ed good service. (c) 

When the service is good for part, and bad ibr part,, the 
lessor may recover those premises for which the service is 
good ; but if he proceed for all, and obtain possession \^y 
means of a judgment against the casual ejector, the Court 
will compel him to make restituti<m of that part, for which 
the service was bad. (J) 

Op the Appidavit op Service.(c) 

When the service of the declaration is made in the regu- 
lar way, the next step t^ be taken, in order to obtain judg- 
ment against the casual ejector, is to make an affidavit of 
such service ; which affidavit is annexed to the declaratioUj 
and is the ground upon which the rule for judgment is to be 
moved for. But, when the circumstances of the case are 
special, it is usual to move, in the first instance, for a rule 
to •show cause why the service mentioned in tihe affidavit, 
should not be deemed good service; and this motion may 
be made, either before, or after the service of the- declara- 



(c) Ibid. 464. (e) Appendix, No. 16, 17, 18. 

id) JbicU 463. .Appendix, No. 41. 
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tion ; although, if the lessor be aware of the difficulties he 
will have to encounter, it is better to make an affidavit of 
the circumstances, which are likely to happen, and move, 
prior to the service, for a rule to show cause, why a service 
of such a nature ihould not be sufficient* (/) 

The affidavit may be sworn before a judge, or a com- 
missioner, and should regularly be made by the person 
who served the declar^^tion ; although the Court have been 
satisfied with the affidavit of a person, who saw the decla- 
ration served upon, and heard it explained to, the tenant 
in possession.(g) 

When no special circumstances take the case out of the 
general rule, the affidavit ipust state that the declaratioa 
was delivered to the tenant in possession, or his wife, &c. 
and that the notice, thereto annexed, was read and ex- 
plained at the time of the delivery, or generally that the 
tenant was informed of the intent and meaning of the ser- 
vice.(A) If the affidavit only state that the notice was read, 
the service will not be sufficient,(t) unless the tenant after- 
wards acknowledge that he understands the meaning and 
intention of the service ; but with such acknowledgment 
the service will be good, without any statement of the read- 
ing or explanation of the notice or service*( j) 

V 

> 

If the service waft upon the wife, the affidavit must also 
atate that the service was on the premises, or at the hus- 



(/) Methold V, Jforightj W. Blk. (h.) Appendix, No. 16, 17, 18. 
290. Gulliver v fVagstafft W. Blk. (t) Doe, d. Whitfield, v. Roe, K. B 
317. ' T. T. 1815.— MS. 

(g) Goodiitle, d, Wcmklen, v. Bad- (j) Doe, <^. quiniin r. Roe, K. B. 
title, 2 B. & P. 120. T. T. 1816.— MS. . 

28 
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band^s house,(A;) or that the husband and wife were living 
together ;(/) and, if the service were on the cHild or servant 
of the tenant, " that the service was afterwards acknow- 
ledged by the tenant,'' and also, provided the proceedings 
are in the King's Bench, that the tenant received the de- 
claration, or acknowledged that he knew of the service 
thereof,(w) before the essoign day of the term.(n) 

The affidavit must be positive, that the person, to whom 
the notice was addressed, was the tenant in possession, or 
that he acknowledged himself to be so; for no one should 
be evicted from possession without a positive affidavit, on 
which, if it be false, the person who made it may be sub- 
jected to the penalties of perjury.(o) An affidavit, there- 
fore, that the deponent did serve A. B., tenant in posses- 
sion, or his wife^ was held not to be sufficiently certain as 
to either.(j9) So also an affidavit, that the deponent did 
serve the wives of ^, ahd £•, who, or one of them, are te- 
nants in posssession, was held insufficient.C^) 

If several persons be in possession of the disputed pre- 
mises, and separate declarations in ejectment be served 
upon them, one affidavit of the service upon all, annexed 
to the copy of one declaration, is sufficient, provided one 
action of ejectment only be intended ;(r) but if the eject- 
ments are made several, so as to have separate judgments, 
writs of possession, &;c. then separate ^davits, of the se- 

(k) Doe^ d. Morlandj v. BaylUs, 6 (o) Anon. 1 Barn. 330. GoodtUk 

T. R. 765 * V. Davisy 1 Barn. 429. 

(f) Jenny fd. Preston-,v. Cutis, IN. (p) Birkbeck v. Hughes, Bam. 173. 

R. 308. — Appendix, No. IS. {q) Hdrdingy d. Baker, v. Green- 

(m) Doe, d. Wilson, \\ Roe, K. B. smiih. Barn. 174. 

T. T. 1815— MS. (r) Appendix, No. llf. 

(n) Roe, d. Hambrbvk, v. Doe, 14 
East, 441. 
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vera] services upon the different tenants, must be annexed 
to copies of the several declarations respectively.(5) 

When one action only is intended, the names otall the 
the tenants are generally prefixed to each notice ; but in a 
case where, in the Several declarations served, the name of 
the individual tenant alone, to whom any particular decla- 
ration was delivered, was prefixed to the notice to such de- 
claration, instead of the names of all the tenants, so that the 
1 person making the affidavit of service could not swear that 
a copy of any one declaration and notice had been served 
on all the tenants, the Court, notwithstanding, thought one 
rule sufficient, on motion for judgment against the casual 
ejector,(* 

It often happens that an affidavit of the service of the de- 
claration is defective ; as, for example, from not stating the 
particular mode in which the party was served :(u) in such 
case, a supplemental affidavit should be made, and taken 
to the clerk of the rules, who will attend a judge thereon, 
and obtain an order to draw up the rule for judgment. 

Or Judgment against the casual Ejector.(i;?) 

The motion for judgment against the casual ejector, in 
ordinary cases, is of course ; that is, such only as requires 
the signature of a counsel, or sergeant ; and after it is 
signed, it must be taken by the attorney to the clerk of the 
rules in the King's Bench, or to the secondary of the Com- 
mon Pleas ; as these motions will not be received in court 



(*) 2 Sell. Prac. 100. (m) Jenny, d. Preftont v. Cults, 1 

(0 /2oe, d. ^Mrtton, T. -Ro«, 7 T. R. N, R. 308. 
477. (t) Atde, 216. 
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unless there is something special in the service of the decla- 
ration : but when any special circunastances exist, the rule 
must be moved for as in other cases. The rule granted 
upon this motion is, that the judgment be entered for the 
plaintiff against the casual ejector bj default, unless the 
tenant in possession appear, and plead to issue, within a 
certain time mentioned in the rule.(a))[2] 

The time for moving for judgment, as also the time for 
the defendant's appearance, is governed by the localitjr of 
the premises, and the time mentioned in the notice, when 
the defendant is tp appear. 

In the King's Bench, if the premises are situated in Lon- " 
don, or Middlesex, and the notice requires the tenant to 
appear on the first day, or within the first four days of the 
next term, the motion for judgment against the casual 
ejector sRould regularly be made in the beginning of that 
term ; and then the tenant must appear within four days, 
inclusive, after the motion, or the plaintiff will be entitled 
to judgment. If, however, the motion be deferred until 
the latter end of the term, the Court will order the tenant 
to appear in two or three days, and sometfanes immediately, 
that the plaintiff may proceed to trial at the sittings after 
term ; but, if the nlotion be not made before the last four 
days of the term,, the tenant need not appear, until two 
days before the essoign day of the subsequent term. 

(w) Appendix, No. 20, 21, 22. 



[2] A default for the tenant's not appearing, mast be entered before JHd|r. 
ment by default can be entered against the casual ejector. Jackson y. Smiihj 
1 Johns. Cas. 106. 

A default, for want of a plea, must be entered against the casual ejector; 
and not against the tenant. Jackson v. VischcTf 2 Johns. Cas. 106. 
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In the Common Pleas, if the premises are situated in 
London, or M iddlesex, and the tenant has notice to appear 
in the beginning of the term, judgment against the casual 
ejector must be moved for, within one week next after the 
first day of every Michaelmas and Easter term, and within 
four days next after the first day of every Hilary and Trinity 
term^(a7) except, it seems, when the tenant has absconded, 
and the proceedings are upon the statute of 4 Geo. II., 
and then the motion may be made at any time during the 
term; because the rule of 32 Car. II., relates only to 
declarations in ejectmeYit, served upon tenants in posses- 
sion.(y) 

When the premises are situated in London or Middle- 
sex, and the notice is to appear generally/ of the term, or 
being situated elsewhere, the notice is to appear in an issu- 
able term, judgment must be moyed for, both in the King^g 
Bench and Common pleas, during the term in which the 
notice is given to appear. 

When the cause of action arises elsewhere than in Lon- 
don or Middlesex, and the declaration is delivered, with a 
notice to appear in Michaelmas or Easter term, if the eject- 
ment be brought in the Court of Common Pleas, the rule 
for judgment may be moved for at any time during the next 
issuable term '^ but if the proceedings are in the Court of 
King^s Bench, such, motion must be made during the same 
term in which the tenant has notice to appear. If, how- 
ever, the lessor of the plaintiif neglect to make this motion 
during that term, the Court will grant him a rule to show 

Ipo) Reg Trio. 32 Car. II. C. B. rect, it seems to extend to similar 

(j/) Negative^ d. Parsoniy v. Post- cases when the proceedings are at 

ttCBj Bam. 172. If the principle upon common law. 

which this exception is taken be cor* 
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cause at any time during the next issuable terai ;(z) but if 
he delay to move for such rule, until within the four last 
days of such issuable term, he cannot make it absolute un- 
til the succeeding term,(a) 

Notwithstanding this difference in the practice of the two 
courts, as to the time of moving for judgment against the 
casual ejector, the time for the appearance of the tenant is 
in both courts the same ; that is to say, he has in all cases, 
until four days after the next issuable term, to appear and 
plead : and if the lands be situi^t^ ^ Cumberland, or in 
any other county, where the assizes are held but once a 
year, whatever may be the term in which the notice is given, 
the tenant is not compellable to appear until four days next 
after the term preceding the assizes. 

By a rule of the Court of King's Bench, which has been 
adopted by the Court of Common Pleas,(6) the clerk of the 
rules now keeps a book, in which are entered all the rules 
delivered out in ejectments, instead of that formerly kept, 
which contained a list of the ejectments moved. The 
entry must specify the number of the entry, the county in 
which the premises lie, the name of the nominal plaintiff, 
the first lessor of the plaintiff, with the words " and others," 
if more than one, and also the name of the casual ejector. 
And unless the rule for judgment be drawn up, and taken 
away from the office of the clerk of the rules within two 
days after the end of the term, in which the ejectment shall 
be moved, no rule is to be drawn up or entered, nor any 
proceeding had in such ejectment. 



{z) Doe, d. Pearson, v. Rot, K. B. v. Badtitle,K. B.H. T. 1814. MS. 
n. T. 1814. MS. (6) M. T. 31 Geo, IIL 4 T. R. 1 E. 

(a) Goodlille, d. Duke of Richmond, T. 48 Geo. UL 1 Taunt. 317. 
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When the proceedings are in the King's Bench by bill, 
bail must be filed for the casual ejector before the judgment 
can be signed against him, or the Court will set the judg- 
ment aside ;(c) but the bail need not be filed until after the 
rule for judgment is drawn nf.{d) 

The reason for this form seems to be, that there is no 
cause in court against the casual ejector, before bail is 
filed ; and, therefore, nothing upon which to ground the 
jadgment.(6) But where no bail was filed in ejectment, 
and a writ of error was brought, and it appeared by the at- 
torney's books, that the attorney had his fee to file bail, 
but was since dead, the Court ordered bail to be filed nunc 
pro tunc, that no error might appear upon the record ; be- 
cause, as it was on the part of the defendant to file bail, 
therefore he should not be allowed to take advantage of 
his own error; and although the plaintiff proceeded with- 
out any bail filed bj the defendant, yet as the defendant's 
attorney had had his fee to file such bail, and as there was 
* no proper remedy against the defendant, because he had 
given the fee, nor against the attorney, because he was 
dead, it therefore became the justice of the court to set it 
right, that the plaintiff might have no mischief.(/) 

In the tipie of Charles II. the Court published a rule,(g) 
that no person should be permitted to take out judgment 



(c) BoucfUtr V. Friend, 2 Show. 249. scarcely consistent with the modern 

(d) Glib. Eject. 21. principles of the remedy. G lib. Eject. 

(e) It has been said, that if the ten- 22. 

ant appear, and the cause go on to (/) Gilb. Eject. 22. Tliis case 

trial, the Court will not compel him (if seems scarcely applicable to the nio- 

the proceedings are 6y WW) to confess dern practice. {Vide post. Writ of 

lease, entry, and oustpr^ unless com- Error ) 

mon bail has been filed for the casual (g) Reg. Trin. 14 Car. II. and Mich, 

ejector ; but this doctrine seems 33 Car. U. 
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against the casual ejector, without a certificate that a latitat 
had heen taken out, and hail filed ; hecause the Court had 
no authority to proceed by bill, unlciss the defendant ap- 
peared to be a prisoner of the court. But this certificate 
is not now required, nor is a latitat necessary ; for when 
the casual ejector finds common bail, he admits himself to 
be a prisoner of the court, and whether he came into court 
regularly by latitat^ pr not, yet th^ judgment is not coram 
non judiceJ^h) 

When the time appointed for the appearance of the land- 
lord, or tenant, has ^expired, it is not necessary to give a 
rule to plead, but judgment may at once be signed against 
the casua] ejector, provided the party interested has ne- 
glected to appear; which fact is ascertained by searching 
the ejectment books of the judges in the King's Bench and 
the prothonotary's plea book in the Common Pleas* A rule 
for judgment must then be drawn up with the clerk of the 
rules in the former, and the secondary in the latter court ; 
and an incipitur of the declaration made on a proper stamp, 
and also on a roll of that term. These must be then taken 
to the clerk of the judgments in the King's Bench^ and to 
the prothonotary in the Common Pleas, (together, when 
the proceedings are in the Common Pleas, with a warrant 
of attorney for the defendant,) and judgment will then be 
signed accordingly.(i) 

3 

The judgment, however, must not be signed, until the 
afternoon of the day next after that on which the rule ex- 
pires; and if Sunday happen to be the last day, not until 
the afternoon of Tuesday.(y) 

{h) Gilb. Eject. 22. {j) Hyde, d. Cullifordt v. Thmtt- 

(i) App. No. 28. out, Say. 309. 
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After the judgment is signed, the writ of possession must 
be made out, (together with the praecipe for it, if in the 
King's Bench,) and delivered to the sheriflF, who will exe- 
cute the same by giving possession of the premises to the 
plaintifi's lessor* 

Judgments against the casual ejector irregularly obtain- 
ed, will, *as a matter of course, be set aside ;[3] and as the 
situations of claimant and defendant in ejectment, are ma- 
terially diflFerent, the courts are liberal in their rules for 
setting aside judgments against the casual ejector, although 
regularly signed ; and will grant them even after execution 
executed, upon affidavit of merits, or other circumstances, 
which at their discretion they may deem sufficient,(A:) The 
regular mode of setting aside such judgments is by rule of 
court, for the party having obtained the judgment to give 
up the possession ; but if the circumstances of the case re- 
quire it, the courts will order a writ of restitution to be is* 
8ued.(/) 



(k) Doe, d. Troughtim, r. Roe, ny, v. Roe^ 5 Taunt. 205. Sed vide 
Burr. 1996. Dobb» v. Passer, Stran. Doe, d. Ledger, ▼. Roe, 3 Taunt. 506. 
975. Mason, d. Kendoie, v. Hodgson, (/) Goodright, d. Ruasell, v. JVb* 
Baro. 250. Doe, d. Qroeefs Compa- right, Barn. 178. Davies v. Doe, W, 

Blk. 892. Appendix, No. 41. 



[3] Where the tenant swears to meritSi and no trial has been lost} a regur 
!ar default will be set aside, and a ^rit of restitution ordered on payment of 
•DStg. Jaduon v. StUes, 4 Johns. 489. 1 Caines' Rep. 603. 

The Court will go further to set aside a default in ejectment, than in any 
•ther action. Ibid. ; and where tenant swore, that he supposed the Supreme 
Court was held at the Circuit, and where a trial had been lost, default was aft 
aiide oapaymeat of costs. Jitckson r. StiUs, 3 Cain««' R^p. 133. 

29 
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CHAPTER IX. 



OF THE aJ»PBARANCE-PLEA— AND ISSUE. 



IN the preceding chapter, the suit has been conducted 
to its termination, when no appearance is entered in pur- 
suance of the notice subscribed to the declaration; we must 
now consider, who may appear and defend the action^ and 
in what manner such appearance should be made* 

Notwithstanding the power possessed by the courts of 
framing rules for the improvement of this remedy, the in- 
terference of the legislature has, at times, been called for, 
and it has been most beneficially exerted in regulating the 
appearances to the action. The tenant in possession, be- 
ing the person prima facie interested, is, of course, the party 
on whom the declaration is always served ; although it fre- 
quently happens in practice, that the lands belong to some 
third person out of possession, to whom such service can af- 
ford no information of the proceedings against him, and 
who, by the common law, has no remedy against his tenant, 
if he omit to give him notice of them. By the rules and 
practice of the courts, also, (for it would scarcely be correct 
to say by the common law,) the landlord, it seems, was not 
permitted to defend, even when he did receive notice, un- 
less the tenant consented to become a co-defendant witih 
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1 

him ;(fii) and no iiiean« existed by which the tenant could 
be compelled to appear, and be made such co-defendant*(») 
This system occasioned great inconvenience to landlords* 
The tenants, from negligence or fraud, frequently omitted 
to appear themselves, or to give to the landlords the neces« 
sary notice : and although judgments ap;ainst the casual ejec* 
tor have been set aside, upon affidavits of circumstances of 
this nature, the remedy was still very incomplete«(o) 

To remedy these imperfections, by the statute 1 1 Geo. IL 
c. 19* s. 13., it is enacted, '^ That it shall and may be law- 
^^ ful for the court in which an ejectment is brought, to sufier 
^^ the landlord or landlords to make him, her, or themselves 
^^ defendant or defendants, by joining with the tenant or 
*^ tenants, to whom such declaration in ejectment shall be 
<^ delivered, in case he or they shall appear \ but in case 
^' such tenant or tenants shall refuse, or neglect to appear, 
'^judgment shall be signed against the casual ejector for 
^' want of such appearance ; but if the landlord or land- 
" lords, of any part of the. lands, tenements, or heredita- 
^' ments, for which such ejectment was brought, shall de- 
^< sire to appear by himself or themselves, and consent to 
*' enter into the like, rule that, by the course of the court, 
*^ the tenant in possession, in case he or she had appeared^ 
^* ought to have done ; then the court, where such eject- 
^^' ment shall be brought, shall and may permit such land- 
^' lord or landlords so to do, and order a stay of execution, 
^' upon such judgment against the casual ejector, until they 
^^ shall make farther order therein.^' 

By the 12th section of the same statute it is also enacted, 



(m) LiU. Pr. Reg. 674. (o) Jhion. 13 Mod. 21 1 

(») QoBdrigfU ▼. Hmrtt Stran. W>. 
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' That every tenant, to whom any declaration in ejectment 
' shall be delivered, shall forthwith give notice thereof to hid 
' landlord, bailiff, or receiver, ander the penalty of forfeit- 
' ing the value of three years improved, or rack-rent, of 

* the premises so demised or holden, in the possession of 
' such tenant, to the person of whom he holds, to be re- 
' covered by action of debt, to be brought in any of His 
' Majesty's courts of record at Westminster, or ia the 
' counties palatine of Chester^ Lancaster, or Durham, re- 

* spectively, or in the courts of grand sessions in Wales^" 

With respect to this latter section, it may be proper at 
once to observe, that it has been interpreted to extend only 
to those cases in which the ejectments are inconsistent 
with the landlord's title* Thus, a. tenant of a mortgagor, 
who does not give him notice of an ejeqtment, brought by 
the mortgagee upon the forfeiture of the mortgage, is not 
within the penalties of the clause.(jo) 

The first enactment in the thirteenth section of this 
statute, namely, that landlords may be made defendants by 
joining with the tenants in possession, is decidedly only a 
legislative sanction of the previous uniform practice of the 
courts ; and it is also said, * by Wilmoty J., in the case of 
Fairclairrij d. Fowler ^ y. Shamtitle^{q) that landlords were 
permitted, before this statute, to defend ejectments with- 
out joining the tenants in possession. There is, indeed, but 
one case extant in which the contrary doctrine is main- 
tained ;(r) and the loose notes to be found of cases previews 
to that decision, certainly favour Mr. J. Wilmot'^s opi- 
nion.(5) It is, therefore, probable, particularly since th« 

(p) Buckley v. Buckley^ 1 T. R. (r) Goodng/if v. IJarf, Stran. 830. 
<547, (5) Laynb v. Archer, Corab. 20S. 

(7) Burr. 1801. Anon. 12 Mod. 211. 
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case above alluded to happened biit a few years before the 
statute was passed, that the practice was not clearly settled 
until the time of that decision, and that the statute was 
enacted in consequence of the inconvenience resulting 
therefroin.(0 

» 

By the words of the statute, the courts can admit land- 
lords only to defend, instead of tenants in possession ; and 
difBculties have frequently arisen, as to the meaning of the 
word landlord in the act, and as to what interest in the dis- 
puted premises, will be sufficient to entitle a person claim- 
ing title to appear and defend the action. 

In the first reported case upon the construction of this 
section, it was holden, that it was not^every person claim- 
ing tithy who could be admitted to defend as landlord, but 
only he, who had been in some degree in possession^ as re- 
ceiving rent, &c. ; and, upon this principle, the court 
would not allow a devisee, claiming under one will of the 
testator, to defend as landlord in an ejectment, brought by 
a devisee claiming under another will of the same testa- 
tor.(M) But this doctrine was afterwards reprobated by 
Lord Mansfield^ in a case where the principles of the sec- 
tion were fully considered, and the decisions, anterior to 
the act, investigated and explained. 

" There are, (says Lord Memsjield^) two matters to be 
considered : First, whether the term ' landlord^ ought not, 
as to this puqpose, . to extend to ' every person whose title is 
connected to, and coqsistent with, the possession of the oc- 
cupier, and devested or disturbed by any claim adverse to 



(t) Fairclaim, d. Fowler, v. Sham- (te) RoCi d. Leakj v. i>oc, Barn. 193. 
'ithy Burr. 1290. 1298. 
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•uch posisesaion, as in the case of remainders or reversiQnt, 
expectant upon particular estates; secondly, whether it 
does not extend, as between two persons claiming to b^ 
landlords dejure^ in right of representation to a landlord 
defacto^ so as to prevent either from recovering by coUu* 
sion with the occupier, without a fair trial with the atherm 
Where a person claims in opposition to the title of the 
tenant in possession,(v) he can in no light be considered jn 
landlord ; and it Would be unjust to the tenant, to make him 
a co-defendant : their defences might clash* WhereaSi 
when there is a privity between them, tb^ir defence must 
be upon the same bottom^l^l and letting in the person be- 
hind, can only operate to prevent treachery and collusion* 
It is no answer, ^^ that any person affected by the judgment 
may bring a new ejectment;" because there is a great 
difference between being plaintiffs or defendant, in feject- 
ment«(z0) 

r 

(v) Driver,' d. Oxendon, v. Law- a landlord under Uie statute tk Geo.. 

renee, W. Blk. 1259. II. c. 19. s. 18. 

(w) Fairclcum, d. Fowler, v. Sham- Lord Kenytm, C- J., « If the penoa 
iitlty Burr. 1290. 1294. The princi- requiring to be made a defendant ua- 
pies laid down by Lord Ktuifony C. der the act had stood in the sitiiation 
J.) in the case of Ijoveloektj^d J^TwrriSf of immediate heir to the person last 
y. Dancaster, (3 T. R. 783.) seem to seised, or had been in the relation of 
support the doctrine of Lord Mans- remainderman^ under the same titte 
Jield, above mentioned *, although , as the original landlord, I am of opi- 
from the omission, in the report of nion that he mi^t have been permit- 
the case, of the facts upon which Lord ted to defend as a landlord, by virtue 
Kenyon^s judgment was founded, the of the directions of the «tatute; but 
point cannot be clearly ascertained. here the very question in dispute be- 
lt was moved, that the cestui qm tween the adverse party and himself 
trust might be made defendant ineiect* is, whether he is entitled to be land- 
ment instead of the tenant, and ob- lord or not ', and, therefore, we are not 
jected to on the opposite side, be- authorized to extend the provision of 
cause he had never been in posses- the statute to such a case as thb.'^ 
sion, and could not be considered as The rule was discharged. 

[4] A party will not be admitted to defend, unless he swear there is a pr^ 
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The judgment in this case was not, indeed, ultimately 
jiven upon these points ; but the principle upon which the 
statute is to be interpreted, seems to have been established 
by it ; and we may now consider, that the word landlord is 
extended to all persons claiming title, consistent with the 
possession of the occupier ; and that it is not necessary they 
should previously have exercised any act of ownership over 
the lands. Thus, the courts have. permitted an heir, who 
had never been in possession, to defend an ejectment, where 
Uie father, under whom he claimed, had died' just before, 
having previously obtained the same rule.(a7) So a devisee 
in trust, not having been in possession, w^s permitted to 
defend an ejectment,(y) and a mortgagee has been made 
defendant with die mortgagor.(z) 

If a party should be admitted to defend as landlord, whose 



(x) JDoe, d. Bebleffw&iie, r.ifoei repoirt of this case, whether the mort- 

iited 3 T. R. 783. g«g^ had previouBly received any 

(y) Lovelockf d. A'orris, r, Dancaater-t rent ; but, from the principles above} 

\ T. R. 122. laid down, the circumstances seem 

(«) Doty d. Tifyardf ▼. Coa/ptr, 8 T. imntaterial. (Sed vide 8. N. P. 95.) 
R. 64$. It does not appear, from the 

■*•*-- • ....... n f i 1 I I T II - - t 1 111 I I n I 1 n I ■ II II I - ■ ■ - ■- - - ■ 

nty between him and the tenant in possession. Jadaan r. JifEvoyf 1 Caines' 
Rep. 151. Jacktony. Stilesy 10 Johns. 67. 

A person may b« admitted to defend as landlord, between whom and the 
defendant a privity of interest exists, although he does not receive rents, which 
istiot the true^test. Coletn&n's Cas. frac. 66. 

The^aiBcigtiee cf( a mortgage nmy be let in to defend as landlord, bat the 
must stipulate to give no evidence of any ^itle except that acquired under the 
mortgage. Jada&n v. Bdbcock, 17 Johns. 112. 

Where a, person had been discharged under the insolvent act, it was held 
that be had no further right in the premises, and could not be let in to defend 
•8 landlord. Jackson y. 8tUu, 10 Johns. 67, 6(^. 

Where landlord is admitted to defend, plaintiff can only recover such pre- 
mises as he proves to be in possession of thetaneiit; ^Ftnn ▼. ifM» I B^m* ^ 
M 673. 
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« 

title is inconsistent with the possession of the tenant, the 
lessor of the plaintiff may apply to the court, or to a judge 
at chambers, and have the rule discharged with costs.(a) 
If, however, he neglect to do so, and the party continue 
upon the record as defendant, such party will not be al- 
lowed to set up such inconsistent title as a defence s^t the 
triaL(6) . ^ 

The Court of King's Bench, in. a case which has already 
been frequently cited, exercised a singular species of equi- 
table jurisdiction, with respect to the admission of a person 
claiming title to defend an ejectment. The action was 
brought by one, claiming as the heir of a copyholder ^ and 
the lord of the manor, claiming by escheat pro defectu Aa?- 
redis^ obtained a rule to show cause why he should not be 
admitted defendant. After considerable argument as to the 
legality of the lord's claim to defend, it was agreed by both 
parties, at the recommendation of the court, that the then 
ejectment should be discontinued, and a fresh one brought 
in the lord's name, in which the heir should be admitted 
defendant ; and Lord Mansfield^ C. J., declared afterwards, 
that if the heir had refused to consent to this arrangement, 
they would have admitted the lord to defend, and that if 
the lord had refused his consent, they would have discharg- 
ed the rule.(c) 

A wife has been permitted to defend an ejectment, where 
the title of the plaintiff's lessor arose from a pretended in- 
termarriage with her, which marriage she disputed.(cO 

(a) DoBf d. Hamoody ▼. Upptn^ (c) FmrcUmtf 4. Fowler, v. Sham- 

wU.—^Cwam Wood, B. Trm. Vac. title, Burr. 1290: 

1817. MS. (d^Fenwu^ ▼. Qraoenor, 7 Mod- 

ib)Doe,d.KniglU,r.Ladjfam$f^i 71. 
4M.&S.847. 
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But a parson claiming a right to enter, and perform divine 
service, has been held not to have a sufficient title to be ad* 
mitted defendant ;(e) and, where the application for admis- 
sion appeared only a device to put ojQT the trial, the Court 
refused to graj;it a rule.(/) 

It may be useful to observe, that it is not necessary for the 
landlord to be made defendant, in order, to make his title 
admissible in evidence ; but that he may, with the tenant's 
consent, defend the ejectment in the tenant's name* And 
where a suit was so defended, and the lessor of the plain- 
tiff, having knowledge thereof, obtained from the tenants a 
retraxit of the plea, and a cognovit of the action, the Court 
directed the judgment to be set aside.(g) 

Thus far as to who may appear : we must now consider 
how the appearance should be made, and herein first of the^ 
Consent Rule. 

The formCA) and purposes of the consent rule have al- 
ready been cursorily mentioned ;(t) but they must now be 
spoken of more fully* It is in substance as follows : First, 
The person appearing consents to be made defendant in- 
stead of the casual ejector. Secondly, To appear at the 
suit of the plaintiff; and, if the proceedings are by bill, to 
file common bail. Thirdly, To receive a declaration in 
ejectment,( J) and plead not guilty. Fourthly, At the trial 
of the issue to confess lease, entry, and ouster, and insist 



(e) Martin v. Daois, Stran. 914. (h) Apitendix, No. 26i. 

Vid, pont. Hi^lingaworth v. Brtwiter^ (t) Antt^ 13. 

Salk. 256. (j) The declaratioD, served upop 

(/) Femi^idk*< catey Salk. 267. the tenant to bring him into court, 

(g) Du^ d. hoekti v. Franklin, 7 U the only declaration now^ delivered. 

Taunt. 9. 
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upon title only. Fifthly, That if at the trial Ae party ap* 
pearing shall not confess lease, 6ntry, and ouster, whereby 
the plaintiff shall not be able to prosecute his suit, such 
party shall pay to the plaintiff the costs of the nonpros, and 
suffer judgment to be entered against the casual ejector* 
Sixthly, That if a. verdict shall be given for the defendant, 
or the plaintiff shall not prosecute his suit for any other 
cause than the non-confession of lease, entry, and ouster, 
the lessor of the plaintiff shall pay costs to the defendant. 
Seventhly, When the landlord appears alone, that the plain- 
tiff shall be at liberty to sign judgment immediately against 
the casual ejector, but that execution be stayed until the 
Court shall further order. (A:) 

A trifling variation, with respect to the manner of de- 
scribing the premises, exists in form between the consent 
rule of the Court of King's Bench, and of the Court of 
Common Pleas, 'the defendant, in the former court, con- 
senting to confess lease, entry, and ouster, generally of all 
the premises mentioned in the declaration ; but^ in the lat- 
ter, of so much of them only as are in his own, or his under- 
tenant's possession. The consent rules are, however, now 
considered as essentially the same in both courts ; and it is 
in all cases necessary for the plaintiff's lessor to give evi- 
dence at the trial, of the possession of the defendant, or his 
under-tenants, of the premises in dispute, at the time of die 
commencement of the action. (/) 

Formerly the consent rule was drawn up in both courts, 
according to the present practice in the Common Pleas, or 
it speciaUy described the premises defended, at the discre- 



(A) Sel. N. P. 044. (/) Goodrightf d. Balsk, v. Rkh, 

7 T. R 327. 
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tdon of the defendant* Evidence of the possession of the 
tenant was then held necessary in tbe former case, but not 
in the lattery and so difierent were the principles upon which 
&e courts then acted in regard to this action, from those 
by which they are now governed, that, by a rule of the court 
of King's Bench, in the time of Charles II.,(m) the defend- 
ant, in case the consent rule were drawn up generally, was 
obliged to give to the lessor of the plaintiffnotice in writing 
of the particular premises for which he meant to defend, in 
order to release the lessor from the proof of the defendant's 
possession* This practice was, indeed, soon discontinued, 
and it became customary in lieu thereof, to insert in the 
margin of the consent rule, the particular premises for which 
the defendant appeared, which was then supposed to super- 
sede the necessity of any proof of possession ; but this mar- 
ginal insertion has also now degenerated into a mere form, 
and since the cases of Goodright^ d. Bahh, v. Rich, in the 
King's .Bench,(n) and Fenn, d. Blanchard, v. Wood, in tiic 
Common Plea8,(a) by which cases it has been decided in 
both courts upon princ^les the most correct, that evidence 
must in all cases be given of the possession. of the defend- 
ant, or such of his under-tenants as have declarations in 
ejectment served upon them^ the distinctions between ap- 
pearing for part, or appearing for the whole, or generally, 
or specially, describing the premises in the consent rule, 
n6 longer prevail. 

The general consent rule will, in all cases, be sufficient 
to prevent a nonsuit for want of a real lease, entry, and 
ouster, except when it is necessary that an actual entry(/)) 
should be made upon the land previously to the commence- 



(m) Trin. Term, 15 Car. II, (o) 1 B. & P. 573. 

(n) 7 T. R. 327. (p) '^nle, chap, -1 
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ment of the suit. When, therefore an ejectment is brought 
by a joint tenant, parcener, or tenant in common, against 
his companion, (to support which an actual ou8ter{q) is ne- 
. cessary,) the defendant ought to apply to the court upon 
affidayit,(r) for leave to enter into a special rule, requirinjg 
him to confess lease and entry at the trial, but not ouster 
also, unless an actual ouster of the plaintiff's lessor by him, 
the defendant, should be proved ;[5] and this special rule 
will always be granted, («) unless it appear that the claimant 
has been actually obstructed in his occupation.(^) 

As the consent rule contains conditions to be observed 
on the part of the claimant, as well as of the tenant, the 
claimant is obliged to join in it : and an attachment vrill lie 
against either party for disobedience of this, as of every 
other rule of court. 

It may here be observed, that when several tenants are 
in possession, to whom the claimant delivers declarations 
for different premises, the Court will not join them in one 
action, on the motion of either party, although the claim- 
ant has but one title to all the lands ; for, if the motion be 
made on the part of the plaintiff, the Court will object, that 
each defendant must have a remedy for his costs, which he 
could not have if all were joined in one declaration, and 
the plaintiff prevaiiled only against one of them ; and if it 
be made on the part of the defendants, that the lessor might 



(q) Ante, 66. (f) Anon. 7 Mod. 89. Oaieh d. 

(r) Appendix, No. 26. Wigfall, y. Brydon, Burr. 18d5— i>oi, 

(«) Appendix, No. 27, 28. d. Ginger, v. Roe, 2 Taunt. 397. 



[6] A defendant claiming as tenant in common, must enter into this spe. 
oial consent rule, otherwise he cannot allege no actual ouster as a defence. 
Jackfon v. Dennitton, 4 Johns. 312. 
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faave sued them at different times, and it would be obliging 
him to go on againist all, when perhaps he might be ready 
against some of them only.(w) But where several eject- 
ments are brought for the same premises^ upon the same de- 
mise^ the Court, on motion, or a judge at his chambers', will 
order them to be consolidated ;'(t)) and although, where the 
premises are different, the Court will not consolidate the 
actions^ yet, in a modem case, where, on a rule to show> 
cause why the proceedings in all the causes (which were 
thirty-seven in number, and brought against the several in- 
habitants of the houses in Sackville-street) should not be 
stayed, and abide the event of a special verdict in one of 
them, as they all depended upon the same title. Lord Ken-> 
yon, C. J. said, it was a scandalous proceeding on the part 
of the claimant ; and the rule was made absolute*(z(;) 

When the tenant intends to apply to be made defendant, 
his attorney must procure a blank form, of a consent rule, 
and entitle it in the margin with the names of the plaintiff 
and casual ejector, inserting also therein, the premises as 
described in the declaration, or such part of them as he 
would wish to defend, and stating in the body the consent 
of both parties, that the tenant be made defendant* He 
must then sign his name to this paper, which is called the 
agreement for the consent rule,(a7) and leave the same at 
one of the judge's chambers, when the proceedings are in 
the King^s Bench, or with the' prothonotary when in the 
Common Pleas, (where it will also receive the signature of 
the attorney of the lessor of the plaintiff,) together with a 
plea of the general issue. Common bail is then entered 

{u) MedHcotv.Brew^er^^K&i.h^A. BwrgherSf Barn. 176. Roe, d. Burl- 
Smith r. Crabby Stran. 1149. ton, ▼. Sot, 7 T. R. 477. 
{v) Grimstonef d. Lord Bmnersy v. (ic) 2 Sell. Pnic. 144. 

(.r) Appendbcj^ No. 24. 
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for the teniLnt, if the proceedings are by bill, or the usvat 
appearance, if hj original ; and the suit proceeds ki his 
name, instead of that of the casual ejector.(y) 

When, the landlord and tenant appear jointly, or the 
landlord appears alone, the same forms are observed,^ «ui- 
tatis mutandis, together with the addition of coonsePs sig* 
nature to a motion (which is motion of course, and must be 
annexed to the consent rule) to admit the landlord and te- 
nant, or landlord only, to de£^nd : accompanied also, when 
Ihe landlord appears alone, with an affidavit of the tenant's 
refusal to appear*(z) 

When the party who wishes to be made defendant is not 
the tenant, or actual landlord, but has sQme interest to aus^ 
tain, the Court must be moved, on an affidavit of the facts, 
to permit him to defend with or without the tenant, as the 
case may require. 

If the tenant refuse to appear, the landlord cannot ap- 
pear in his name, nor appoint an attorney to do so for him, 
and an irregular appearance of this sort will be ordered to 
be withdrawn.(a) 

When it haippens that the lessor of the plaintiff claimi 
lands in the possession of different persons,^ and one of the 
tenants would be a material witness for the others, such 
tenant should suffer judgment to go by default, as to the 
part in his possession; because, if he appear, and be made 
a defendant, he becomes a party to the suit, and conse- 



(^) 2 Sell. Prac. 102. (a) IZoe, d. Cook, v. Doe, Barn. 39. 

(ss) Hobson, d. Bigland, v. Dobson, 178. ^ 

Barn. 179. 2 Sell. Prac. 102.—Ap- 
peodix, No. 29. 
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qiientlj cannot be a witness therein ; and it seems, that if 
he appear and plead, the Court will not afterwards strike 
out his name upon motion. (6) 

When the landlord is -admitted to defend without the 
tenant, judgment must be signed against the casual ejector, 
2\ccording to the couditions of the consent rtile. The rea- 
son for this practice is, to enable the claimant to obtain 
possession of the premises^ in case the verdict be in his 
&vour ; because, as the landlord is not in possession, no 
writ of possession could issue upon a judgment against 
him. 

The motion to admit the landlord to be defendant, in- 
stead of the tenant, ou^t regularly to be made before 
judgmetit is signed against the casual ejector, by the oppo- 
site party ; and if it be delayed until after that time, the 
Court will grant the motion or not, at their discretion.(c)[6] 
Thus, where a judgment against the casual ejector was 
signed, and a writ of possession executed thereon, and it 
appeared, upon motion, that the landlord's delay in his ap- 
plication arose from the tenant's negligencie, in not giving 
him due notice of the service of the declaration, according 
to the provisions of statute 11 Geo. IL c. 19. s. 12., the 
Court ordered the judgment and execution to be set aside, 
compelled the tenant to pay all the costs, and permittcjd 
the landlord to be made defendant on the usual terms ; 
BOtwithstanding it was strongly ai^ued by the opposite 

(d) B. N. P. 98. (e) Dobbs v. Passert Stran. 975. 



[5] After judgment by default against the casual ejector, the landlord may 
be let in to defend. Jackson v. Stiles^ 4 Johns. 493. 

In such case, the judgment against the casual ejector remains, with stay of 
execution, till the further order of the court. Ibid. 495. 1 Rev. Laws, 443, 444. 
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party, that the judgment was perfectly regular, and that 
the tenant's negligence was entirely a matter between him 
and his landlord, for which the statute had given the land^ 
lord ample compensation.(«J) But in a recent case, the 
Court of Common Pleas, after a recovery in an undefended 
ejectment, without collusion, and after the lessor of the 
plaintiff had contracted for the sale of part of the premises, 
and let the purchaser into possession refused to set aside 
the judgment, and writ of possession upon an application of 
this nature, and assigned as their reason, that the conceal- 
ment of the delivery of the declaration was a matter be- 
tween the tenant and his landlord, with which the plaintiff's 
lessor had no concern.(e) And, in another case, where the 
landlord applied to be ma^e defendant, after judgment 
had been signed, but before execution, and the claimant 
offered to waive his judgment, if the landlord, who re- 
sided in Jamaica, would give security' for the costs, to 
which offer the landlord's counsel would not accede, the 
Court refused the application, and permitted the plain^ff's 
lessor to take out execution«(/) ^ 

The appearance should, in all cases, be entered of the 
term mentioned in the notice, unless it be a country cause, 
and the notice be to appear in a non-issuable term, and 
then the appearance must be of the nei^t issuable term ; 
and where the notice was to appear in Hilary term, and the 
tenant entered an appearance in Michaelmas term, and did 
nothing farther^ and the plaintiff's lessor, finding no ap- 
pearance of Hilary term, signed judgment against the 
casual ejector, the Court held the judgment regular, but 

(d) Doe, d. Troughtout v. Jioe, (f) Roe, d, Hydej t. jDoe, Bam. 
Burr. 1996. ,186. 

(e) Goodiifle t. Badixth, 4 Taunt. 
890. 
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afterwards set it aside upon payment of costs, to try the 
merits.(^) 

The party, intending to defend the action, having ap- 
'peared according to the forms above mentioned, the les- 
sor's duty in consequence thereof, must be our next con- 
sideration* 

When the time for appearance has expired, the lessor's 
attorney must search at the proper offices for the agree- 
ment before mentioned on the part of the defendant, to 
enter into the consent rule ; and, having signed his name 
on it, above that of the defendant's attorney, and also (when 
the proceedings are in the King's Bench) obtained the 
signature of the judge, at whose chambers the agreement 
was left, he must take it to the clerk of the rules, or secon- 
dary, who will file it, and draw up the consent rule there- 
upon :{h) which consent rule is, in truth, a copy of the 
agreement, prefixing only the date of drawing it up, omit- 
ting the premises in the margin, and adding " by the Court," 
instead of the attornies' names, at the end. 

The plea of the general i^ ^ue^ we have before observed, 
is generally left by the defendant with the agreement for 
the consent rule ;[7] and, when this is the case, as soon as 
the consent rule is' drawn out, the issue is at once made up, 
with a copy of the rule annexed, and delivered to the de- 
fendant's attorney, with notice of trial as in other actions. 



(^) Maswtf d. Kendall, ▼. Hodgson, (A) AppeadU, No. 25. 
Bara. 230. 



[7] The delivering a new dedaration, puttiDg in common bail, and filing* a 
plea, are acts simultaneous with the entering into the consent ru4e. Jaekfon 
▼• Wo%dwwrd, 2 Johns. Cas. 110. 
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But if the plea be not left with the consent rale,(t) the 
plaintiff must give a rule to plead, and then judgment may 
be entered for want of a plea, as in other actions without a 
special motion in court for the purp6se.(j)[8] 

I 

, Of the Plea, and Issue. 

The general issue in this action is, not gmlty ;{k) and it 
seldom happens, by reason of the consent rule, ttiat the 
defendant can ple^ any other plea. It. is not, indeed, 
easy to imagine a case in which any otbef plea in bar can 
be necessary ; for as the claimant must, in the first instance, 
prove his right jto the possession, whatever operates as a 
bar to that right, as a fine with non-claim, the statute of li- 
mitations, a descent cast, &c. mu^t cause him to iail in 
proving his possessory title, and consequently entitle the 
defendant to a- verdict upon the general issne«(/) As, how- 
ever, the consent rule was introduced for the purposes of 



(t) Where the plea was entitled (j) Reg. Hil. 1649y and Trin. 18 

with the true name of the cause; bulkj Car. II. B. R. 

by mistake in the bwly of the plea, (k) Appendix, No. 90. 

the name of the lessor was inserted (/) ]<| the time of Lord Coktf (Pey- 

as the person complaining, insteacf of f ^'« casej 9 Co 77.,) an accord with 

that of the plaintiff, and the lessor's satisfaction was held to be a good 

attorney, looking upon this plea as ple^a in' ejectment, " because an eject- 

null and void, signed judgment against ment.is an action of trespass in ifii 

the casual ejector ; the judgment was nature, and in trespass accord Is a 

set aside, with costs, as irregular, for good plea ;" tku as this plea is quite 

the pieU wfLs^pibperly entitled, and inapplicable to the modem OSes of the 

not a nullity. GoodiilU v. BadtUUt action, the Court, it is conceived, 

Bam. 191. would not at this time allow a defen- 
dant to plead it. 



>**■ 



[8] And where tenant had entered into consent rule, but does oot lUe hif 
plea, he is considered as not having appeared, and' defsmlt most be Ipdiett. 
against casual ejector. Jackson v. Viteh^ 2 Johns. Cas. 106. Jaekton r. 
^o^dwarc^, 2 Johns. Cas. 110. % 
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w 

justice, the courts wauld undoubtedly permit the defendant 
to plead specially, if the parti<5ular circumstancea of the 
case should require. it.(m) ^ 

W 

A plea to the jurisdictioil may beheaded in ejectment 
by permission of the Court, but not dtherwise. This per- 
misgijon is necessary, because ^ plea to ti;ie jurisdiction is a 
plea in abatement, and must, therefore, be pleaded within 
the four first days of the term next ensuing that of which 
the declaration is entitled, at which tin\e the casual ejector, 
and not the tenant, is defendant* To obtain leave to plead 
such plea^ the Court must be mov6d upon affidavit before 
the.eitpiration of the four first days of term, the plea itself 
being first filed ; and the mdtion should be for a rule to 
show cause why the defendant should not be permitted to 
plead the facts stated ia the affidavit, and why tlie plea then 
filed to that efibct should not be. allowed. The latter part 
of the rule, atl<3l the filing of the plea, are necessary parts 
of the application ; because the four days would, in all pro- 
bability, expire before cause could be shown and the plea 
pleaded, unless sucliplea were pleaded be bene esse in the 
first instance.C^) - 

Such, at least, ha$ been the mode of proceeding in the 
only two- reported cases upon the subject, which can be 
cited as authorities. But a practical difficulty occurs, for 
which these cases ^eem not to provide* At the time when 
the application for leave to plead to the jurisdiction ts made, 
{he tenaqt has not appeared, and the proceedings are against 
the casual ejector. By whom then should the plea be plead- 
ed, and how is the tenant to appear ? The' most simple 



(m} Philips r. B^ixy, Carth. KG. W. Blk. 197. Doc, d. Morion, v. Rof , 
(n) n^UliamHf 4. Johnson, t, "Keeny 10 East, 523. 



244 OF THG PLEA. 

method of aroiding these difficulties is for the tenant, in 
the first instance, to file the plea in his own name^ and then 
move for a rule to show cause " why he should not be forth- 
with admitted defendant upon the usual terms, except as 
far as relates to pleading the general issue, and why he 
should not be permitted to plead the facts stated in the af- 
fidavit, upon which he moves, in lieu thereof, and why the 
plea already filed by him to that effect should not be al- 
lowed.^' 

Ancient demesne is a good plea in ejectment ;(o) but it 
is a plea much discouraged, and the person pleading it must 
carefully observe every form which the Court deems neces- 
sary. As it is a plea in abatement, application for leave to 
plead it must, as has already been stated, be made within 
the four first days of term 5 and the application must be ac- 
companied by an affidavit, that the lands are holden of a 
manor which is ancient demesne, that there is a Court of 
ancient demesne regularly holden, and that the claimant 
has a freehold interest ; and the court will refuse the mo- 
tion if any of these facta be omitted in the affidavit, (p) 

Ancient demesne cannot of course be pleaded where the 
ejectment is brought for copyhold lands \{q) but if the affi- 
davit state that the lands are ancient demesne, the court 
will not reject the plea upon a counter affidavit that great 
part of the lands are copyhold, but will leave the plaintiff 
to state such matter in his reply.(r) 

When the party appearing has entered into the consent 



(0) Appendix, No. 31, 32. (q) Brittle v. Dadey Salk. 185. S. 

( p) Doen d. Rusty v. Roty Burr. 1046. C. Ld. Ray m. 43. 
Dtnnj d. Wroot, v. Fenn^ 8 T. R. 474. (r) Dqc^ d. Morton, v. Roe, 10 East, 

623. 
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nrle and pleaded, he may move for a rule to reply, before 
the plaintifiPe lessor has joined in the consent rule, and the 
plaintiff may be non-prossed thereby ; but as ttie plaintiff is 
only a fictitious person, the defendant will not be entitled 

to COSt8*(5)[9] 

The issue miist agree with the declaration against the ca- 
sual ejector in all respects, except in the defendant's name, 
uniess an order for the. alteration be obtained ; and if there 
be a difference between the iseue and the declaration, the 
Court on motion will set it right. (/) 

If the party interested appear and plead, and after hav- 
ing pleaded withdraw his plea, the judgment must be en- 
tered against the party so appearing. 

The record and issue are made up with memorandums, 
if the proceedings are by bill ; and without any memoran- 
dum, if by original, as in other .actions : the time allowed 
fojr notice of trial is also the same* 

A plea puis darrien continuance it seems may be pleslded 
to this action ; but where the plea was, that after issue join- 
ed, one of the lessors of the plaintiff had released to the de- 



(*) Goodrightf d. Ward, y. Badlitlef (/) Bass v. Bradford, Ld. Rayra. 
W.Blk. 763. ^ 1411. 



[9] The death of a lessor in ejectment does not abate the suit, and so far 
has this doctrine been carried, that even where lessor was tenant for life, his 
death was not permitted to abate the suit, which, it was held, mi|^ht still be 
prosecuted to enable the plaintiff to recover the mesne profits and his costs, 
but with a perpetual stay of the writ of possession. Jackson v. Davenport, 18 
Johns. 295. Frier v. Jackson, 8 Johns. 607. 

But in such cases Court will oblige the plaintiff to find security for costs. 3 
Str. 1056. 1 Bac. Abr. 13. Jenk. 293. pi. 38. 
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fendant, the Court held the plea insufficient, and said the 
release ought to have been by the nominal plaintiff; be* 
cause, although in every other respect the Court would 
look upon the lessor as the interested person, as far as the 
record Was concerned they must consider the nominal plain- 
tiff as the real party. (m)[1][2] A release by the nominal 
plaintiff so pleaded, would certainly, when the old practice 
prevailed, have been a good defence to the action ; but 
even than the Courts held such a release to be a contempt,(r) 
and it is very doubtful whether a judge would receive the 
plea at the present day* 

When the ancient practice prevailed, if the plaintiff in 
ejectment after issue joined, and before the trial, entered 
into any part of the premises, the defendant at the assizes 
might plead such entry as a plea puis darrien continuance. 
But this plea cannot now be ever necessary ; fbr the plain- 
tiff, being a fictitious person^ cannot enter upon the land; 
and if the lessor of the plaintiff should enter, he would be 
unable at the trial to prove the possession of the defendant, 
/ and Dfiust consequently fail in his ejectment«(w) 

(u) Doiy d. Bynt^ v. Brewer, 4 M. (v)\Ante, 181. 
& S. 300. (w) Moore v. Hawkins, Yelr. 190. 



[1] The plaintiff in ejectment cannot recover under a demise from a lessor 
who has released his interest to the defendant, but is stopped by such release 
to claim any title. Jackson v. Foster, 12 Johns. 488. Jackson v. WheeUr, 10 
Johns. 164. 

[2] In ejectment, where, matter of defence arose after issue joined, it was 
determined that it must be taken advantage of by a plea, jntif darrien conHr 
nuance, Jackson v. Rich, 7 Johns. 195. 

As where defendant, since issue joined, surrendered the premises to the 
lessor. Ihid: 

Accord and satisfaction is a good plea in ejectment, for ejectment supposes 
a trespass, and they ara so intsrvroven that they cannot be severed. Peyioe^s 
case, 9 Co. 77 h. 



til 



CHAPTER X. 



OF THE EVIDENCE IN THB ACTION OF EJECTMENl. 



THE facts necessary to be established by a claimant in 
ejectmeot, when iiis title to the premises is controverted, 
are as follows. First, he must prove that he had the legal 
estate in the disputed lands at the time of the demise laid 
in the declaration ; secondly, tbat-such legal estate was ac- 
companied by a right ofe'ntry ; and, thirdly, that the defend- 
ant, or those claiming under him, were in possession of the 
premises at the time when the declaration in ejectment was 
delivered. When, indeed, there is a privity between the 
parties, as if the relationship of landlord and tenant has 
subsisted between them,.proof of title will be unnecessary ; 
for a party will not be flowed to dispute the original right 
of hina by whom he has been admitted into possession,(.T) 
although he is at liberty to show that such right has expir- 
ed.(y) In cases of this nature, therefore, it will be suffi- 
cient to prove, that the defendant, or those under whom he 
claims, (for the rule extends to uiider-tenant8,(z)) were ad- 



(x) Driver v. Laurmu^ W. Black. 4 T. K. 682. Vide Baker v. jrfe//Mft, 
1269. 10 Vez. Jun 644. 

{^) Englandf d. SjfbvrHf v^ Shde, (s) Bmnrickt d. Mayor of Rich 

mondy T. Thmnpson, 7 T. R. 488. 
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mitted into possession of the premises in question, by the 
lessor of the plaintiff, and that their right to the possession 
has ceased. And upon 'the same principle, if the defend- 
ant has held as tenant to seme third person under whom 
the lessor claims, although the derivative title of the claim- 
ant from such third person must be proved in addition to 
the evidence necessary in the^ last case, proof of, the title of 
the third person himself will not be required. 

The identity of the lands, and the possession of them 
by the defendant, can always be proved without difficulty, 
when a privity exists between the parties, by the fact of 
payment of rent, or by the acknowledgment of the defend- 
ant that he is tenant, &;c. When there is, no privity, the 
general mode of proof is by reading the deeds or wills un- 
der which the lessor claims, and showing that the names 
and abutments of lands in the defendant's possession, agree 
with the premises described therein ; or by showing that 
the lands in dispute were formerly in possession of the an- 
cestors, &c. of the claimant ; and the declarations of de- 
ceased tenants may be received in evidence, for the pur- 
pose of proving that any particular lands formed part of the 
estate they occupied.(a) Cases in which it is extremely 
difficult to prove identity and posse*$sion will, indeed, some- 
times occur, from the deficiency of the description in the 
title deeds, the length of time daring which the claim has 
lain dormant, or othe** causes : but these cases all depend 
upon their own circumstances, and it is impossible to give 
^ any general directions concerning them. 

The evidence necessary to establish the other parts of 



(a) Davies v. Piereef 2 T. R. 68. Et vide Ivat v. Pinch, 1 Taunt. 141. 
Outram v. Morewoodf 5 T. R. 121. 
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tibe lessor's case will of course vary according to the nature 
of his claim. We shajl, therefore, first consider the several 
proofs requisite in support of each particular title, when no 
privity exists between the parties : and, secondly, the proofs 
required when such privity does exist. [3] 



[3] It may be well here to state how far parol declarations have been de* 
termined to be admissible in ejectment. The declarations or confessions of a 
party, when against himself, may be given in evidence in ejectment, as to 
facts which rest in parol, and are dehors the title itself; or facts relating to 
the time or manner of holding possession, the boundaries or location of the 
premises in question, the delivery or loss of a deed, or that the same had been 
ante-dated. In the case of Waging v. Warrenf 1 Johns. 343. it was determined, 
that the declarations of a party holding adversely could not be given in evi« 
dence to support his own possession, though they might be received when 
against it. And in Jackson v. Bard, 4 Johns. 230. evidence of the declarationi 
of a party in possession was held admissible against him, and all claiming 
under him, which declarations related principally to the ante-dating of a deed. 
And in Juckatm v. M^ Calif 10 Johns. 377. parol confessions of a person in pos* 
session, as to the true boundary line, were held admissible. 

But the acknowledgments or confessions of a party, relating to the title it- 
self, are inadmissible In the case of Jackson v. Sfierman, 6 Johns. 19, 21* 
it is said by the Court, that « the acknowledgments of a party as to title to 
real estate, are a dangerous species of evidence, and though good to sup* 
port a tenancy, or to satisfy doubts in cases of possession, they ought not 
to be received as evidence of title. This would be to counteract the benefi- 
cial purposes of the statute of frauds." And in the case of Jackson v. Canff 16 
Johns. 302, 306. Spencer, J. says, <* Although parol declarations of a tenancy 
have been received with certain qualifications, parol declarations of a person 
having title to lands are inadmissible to defeat the title, it being contrary to 
the statute of frauds and perjuries, which is the magna ckarta of real properr 
ty." And, on the same principle, parol evidence of a disclaimer of '^ title to 
real property is inadmissible. Jackson v. Vosburght 7 Johns. 186. Ja^ikmm v. 
KUseUn-achf 10 Johns. 338. 4 Cruise's Dig. 367. Brant t. lavermore, 10 
Johns. 358. * 

So, it has been ruled by the Supreme Court of Pennsylvania, in Lettu of 
Watson V. Bailey, (I Binney's Penn. Rep. 470.) that parol declarations of the 
wife cannot be received to supply a defective acknowledgment. 

And in Massachusetts it was held, that the declarations of one of several 
devisees, that a testator was not of sound mind, were inadmissible to show his 
insanity. Phelps r, Hartwell, 1 Mass. Rep. 71. The declarations of a grantee 
cannot be admitted to show that the land included in a conveyance, was not 
80 intended by the parties. Pame r. M^IntirCf 1 M«mi. Rep. 69. 

32 
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Before, however, we proceed in this ioquiiy, it will bes 
useful to give a short account of the decisions respecting 
the competency of parties, havio^ an interest' in ttia lands, 
to give testimony concerning them* 

The tenant in possession is not a competent witness to 
support his landlord's litle, inasmuch as he is interested in 
the event of the suit ;[4] for if the verdict be against his 

landlord he is liable for the mesne profits, and may also be 

• » 

turned out of possession :(&) nor is his evidence admissible 
to prove that he, and not the defendant,- is really the te- 
nant ;[5] for a verdict against suck defendant would have 
the effect of ejecting him (the witness) from the lands, 
which is an immediate interest, and outweighs the contrary 
and remoter effect of subjecting himself, by his testimony, 
to a future action.(c)[6] Upon the principle of interest, 
also, the person having the inheritance of the lands is not 
an admissible witnesd, where two persons, both of whom 
admit his title, are contending for the possession under dif- 
ferent grants from him, (unless, indeed, they claim under 
grants not rendering rent,) for he is interested, inasmuch ai 

(b) Doe, d. Fonfer, v." WiaUfnu, (c) Doe, d. Jones, v. Wiide, % 
Cowp. 621. Bourne T. 2Wner, Stran. Taunl. 183. 
632. 



[4] A lessor of the plAmtiff cannot be a witness in the cause. Judcmm ▼. 
Ogdtn, 4 Johns. 140. 

[6] The game point is decided by the Supreme Court of New-York, ia 
Brmit y. Dtfdmen, 1 Johns. Cas. 276. and in JtuJum t. TrueedeU, 12 Jdlms. 
246. 

[6] A perspn who was a tenant under a demtee, of part of the estate de- 
vised, was held to be a competent witness in an action of ejectment brought 
by the heir against a tenant, who held part of the premises under the testator 
or devisee, and part imder the witness, in order to impeach the validity of the 
Will. Jackion v. Rmnsty, 3 Johns. Cas. 284. ' 
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he may prefer one tenant to anothen(d)[7] In like manner, 
a person whQ has mortgaged lands cannot be an evidence 

(<0 Fox V. Swanth Styl. 482. BeU v. Harwood, 3 T. R. 908. 

^ • * 



[7] The tenant it a competent witneBB when testifying against his interest 
Jaekscii v. Vredenbrugk^ 1 Johns. Rep. 157. 

A iipme>coverty who had executed a deed wiA her husband, is a competent 
witness to-proye that the deed was antedated; for, if antedated, an acknow- 
JeAgment made by her, at any time, wenld bar her right to dower, and if not 
acknowledged her signhig was no bar. Jackson v. Bard, 4 Johns. 290. 

A person having a right of dower in the premises in dispute, is a competent 
witness, for the recoreiy in ejectment cannot be given in evidence against her. 
Juduon ▼. Vanduserif 6 Johns. 144. 

The declarations of a party to an instrument, who may be considered as 
interested at the time to declare in the particular manner testified to, can in 
no case be admitted as evidence for any, purpose. Clarke v. ffaite, 12 Mass. 
Ri^. 499. 

So the declarations of a grantor are inadmissible, even aiVer die death of 
the grantor, and all the subscribing witnesses. Bartlet v. JDelpratf 4 Mass. 
Rep* 702. 

Evidence of the declarations of one who has given a deed with warranty, 
cannot be received to support a title deduced from such person, for the testi- 
mony nt the person himself to that point won^d be inadmissible, but the de- 
daratioos W»y be received to show in what character such person entered* 
Jackson v. Vredenbvugk, 1 Johns. 159. 

A. gave a deed with warranty to B., and afteiwards, by another deed with 
warranty, conveyed land adjoining to C. In an action in which the question 
was, whether the bounds of the land granted to B. did not extend so us to in- 
clude the premises granted to C. A. was held not a competent witness as to 
the boundaries, for he is interested to support C's title. Jackson v,I£alUnbachf 
2 Johns. 394. . 

But had be been equally liable to either, in case either had recovered, then 
he would have been competeni- Ilderton v. MkimQn> 7 T. R. 480. 

Where A. conveys te B. with warranty, and B. conveys to C. with warranty, 
A* is a good witness foit C on being released by C, for the release prevents 
C. from resorting either to A. or B. Jackson v. Root^ 18 Johns. 60. 

K grantor in a deed which is impeached as fraudulent, on being released 
by l)ie grantee, is competeot to prove, as well as to disprove, the fraud, the 
objection going only to his credit Jackson v. Frosty 6 Johns. 195. 

The Supreme Court of Massachusetts has decided, that a party to a deed 
of land, who is not interested, is competent to prove the deed fraudulent or 
void. Wl ▼• FasfS^i d Mass. Rep. 659. and Ukcrr, Sa^fMs^ 11 Mass. Rep. 
49a 



J 
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concerning them ; for the equity of redemption stiU n*- 
mains in him.(e) An heir apparent may, however, be a 
witness r.oncerning the title of the land, because his heir- 
ship is a mere contingency ;[8] but a remainderman can- 
not, for he hath a present estate in the land ; and this rule 
extends to the jremainderman in tail.(/) 

Let us now consider the proofs to be adduced by a claim- 
ant in ejectment, when his title, to the lands can be contro- 
verted. 

When the party claims as heir at law, he must prove 
that the ancestor from whom he derives his title, was the 
person last seised of the actual freehold and inhecitance ; 
that is to say, who was last actually in possession of the 
lands in fee-simple,(g) and that he, the claimant, is his 
heir. 

This seisin of the ancestor may be proved in the first 
instance, by showing that he was eithe^ *in the actual pos- 
session of the premises, at the time of his death, or in 

(c) Mtm. 11 Mod. 364. {g) Co. Litt 11. 6. JcnJfetiw, d. 

(/) Umiih V. Blackhanit Salk. 283. Harris, v. PrUchard,2 Wils. 46. 



But that a person, who has undertaken to convey a title to land, is incom- 
petent to testify that he had no title. Storer v. Balsorit 8 Mass. Rep. 431. 

The Supreme Court of Pennsylvania say, in LesiU of Cain y. Henderson^ 
(2 Bin. Penn. Rep. 108.) that the grantor of a tract of land, who has not given 
tny warranty, nor practised any deception, is a pompetent witness to sup^ 
port the title. And they also say, in JiiPFerran ▼. Powers, (1 Serjeant k 
Rawle, 102.) that the rule, that no mad shall be permitted to impeach his own 
deed, applies onty to negotiable instruments j and a grantor in a deed with» 
out warranty is a good witness to invalidate it . 

[8] A remote, or contingent interest, goes only to tbe^credit, and sot t^ tht 
e<Mnpetency of a witness. Siewtirt ▼. Kip, 6 Johns. 26ft. 
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the receipt of rent from the ter-tenant ; for possession is 
presumptive evidence of a seisin in fee, until the contrary 
be shown.(A){9] If^ however, it is probable that the de- 
fendant may be able to rebut this presumption, the lessor 
should be pirepared with other proofs of his ancestor's title. 

In order to show the heirship of the claimant, he must 
prove his descent from the person last seised, when he 
claims as lineal heir, or the descent of himself and the per- 
son last seised from • sOme common ancestor, or at least 
from two brothers or sisters,(i) if he claims collaterally ; 
together with the extinction of all those lines of descent 
which would claim before him. This is done by proving 
the marriages, births^ and deaths, necessary to complete 
his title, and showing the identity of the several parties. 

Thus, supposing A. the claimant, and £• the person last 
seised, to be cousins, descended from a common ancestor 
C, B. being the only child of £)., the elder son of C», and 
A the only child of £., the younger son of C. In this 
case A. must prove the marriage of C, the birth and mar- 
riage of Z)., the birth, marriage, and death of £., the birth 
and death without issue of B., and his own birth ;(j) for it 
is a maxim of law, that he who asserts the death of ano- 
ther, who was once living, must prove his death, whether 
the affirmative issue be that he be dead or living. (A:) 



(fe) B. N. P. 103. {3) 2 Blk. Comm. 208, &c. 

CO /2oe, d. r/(ome, t. hnd^ 2 W. Qt) Wilson v. Hodges, 2 East, 312. 
Blk. 10&9. 



[9] Where the ancestor died in possessiont and his son and heir succeeded, 
and continued in undisturbed possession for 18 years, it was held, that a pur^* 
chase of the title by the ^cestor miffht be presumed. Jackson v. JM^Call^ 10 
Johns. 377. 
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The testimony of persons present when the events hap-» 
pened, or who knew the parties concerned at those periods, 
and the production of extracts from parish registers^ are 
the most satisfactory modes of proving facts of this nature ; 
and when the claimant is the lineal descendant of the per- 
son last seised, but little difficulty can arise in procuring 
the necessary proofs. But when he claims as collateral 
heir, and it is necessary to trace the relationship between 
him and the person last seised through many descents to 
a common ancestor, difficulties often intervene, from the 
remoteness of the period to which the inquiries must be 
directed, which, upon the ordinary rules of evidence, would 
be insuperable. To remedy this evil, the courts, from the 
necessity of the case, have relaxed those rules in inquiries 
of this nature ; and allow hearsay and reputation (which 
latter is the hearsay of those, who may be supposed to have 
known the fact, handed down from one to another) to be 
admitted as evidence in cases of pedigree.(/)[l][2] 

Thus, declarations of deceased members of the family 
are admissible evidence to prove relationship ; as who was 

(/) Highani v, Bidgway^ 10 East, 120. 



[1] In an action of ejectment the lessors, who claimed to be beini resided 
in England, a witness here deposed that he knew the ancestor, and had charge 
of bis land as agent, and corresponded with him, and after his death with the 
lessor, who sent him a power of attorney to act for him as heir and derisee, 
and that his information was also derived from persons acquainted with the 
lessor's family ; it was held, this was jtrima fadt sufficient evidence of pedi- 
gree to go to the jury. {Spencer^ J. dissenting.) Jackton ▼, Cooky ^ 8 Johns. 
128. 

[2] Where witnesses are not connected with the family, have no personld 
Icnowledge of the facts of which they speak, and have not derived their infor- 
mation from persons connected or particularly acquainted with the family^ 
but speak generally of what they have heard, theur testimony will not be r^ 
<^ived to prove a j;>edigree. Jaduon r, Brownett 18 Johns. 37. 
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a person's grandfiither, or whom he married, or how many 
children he had, or as to the time of a marriage, or of the 
birth of a child, and the like, of which it cannot reasonably 
be presumed, that better evidence is to be procured.(m)[3] 
So also declarations made by a deceased husband, as to the 
legitimacy of his wife, are evidence, though he was not re- 
lated to her by blood ; for the husband must be supposed 
to have more intimate knowledge on that subject than a 
distant relation«(n) In like manner the declarations of 
parents, as to whether they, were ever married, or whether 
their children were bom before or after Boarriage, is 
admissible evidence; although their declarations cannot 
be received to bastardize their children bom in wed- 
lock.(o)[4] 

But hearsay evideixce is not admissible to prove the 
place of any particular birth ; for that is a question of 
locality only, and does not fall wiUiin the principle of the 
rules applicable to cases of pedigree :(p) nor are the opi- 
nions of deceased neighbours^ or of the ac<]uaintances of 
the fiaimily, evidence on questions of this nature '^{q) nor is 



(m) B. N. P. 294. (q) VowtU ▼. Fning, 13 Vez. 147, 

(fi) VoweU V. Ymmgf 13 Vez. jun. 614. Rax v. hnhabiUmU of Em* 

148. welly 3 T. R. 707, 723. Wwki ▼. 

(o) Goodright, d. Stevens, r. Mots, Sparke, 1 M. & S. 668. ei vide 14 

Cowp. 691. East, 380. 

(p) Rex ▼. inbabitmUs of Eriih, 
8 East, 642. 



[3] Hearsay is admissible evideoce of the death of a person. Jackson r. 
Soneham, 16 Johiis. 226. 

[4] Declarations in extremis are inadmissible, except In the siag^le instancy 
of homicide. Wilson v. Boerem, 16 Johns. 280. 

The declarations of a person, who is himself a competent witness, cannot 
be ifiven in evidease. Woodard ▼. JPaine & Lake^ 16 Johns. 493. 
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the hearsay of a relative to be admitted when the relative 
himself can be produced, (r) It is also necessary, in order 
to entitle the declarations of a deceased relative to be ad* 
mitted, that they should be made under circumstances, 
when the relation may be supposed without an interest, 
and without a bias ; and, therefore, if they are made on a 
subject in dispute after the commencement of a suit, or 
after a controversy preparatory to one, they ought not to 
be received, on account of the probability that they were 
partially drawn from the deceased, or, perhaps, intended by 
him to serve one of the contending parties. (5) 

Entries in family bibles, or other books, may likewise be 
received in evidence in questions of pedigree.(^) So also 
recitals in family deeds, monumental inscriptions, engrav- 
ings on rings, old pedigrees hung up in a family mansion, 
and the like.(tx) And where a will of a deceased ancestor 
was found, amongst the papers of the person last seised, 
cancelled, and no evidence was given of its having ever 
been proved or acted upon, it was nevertheless allowed to 
be read in evidence as a paper relating to the family ; the 
place in which it was found being considered as amounting to 
its recognition, by the party last seised,as the declaration of 
his ancestor concerning the state of his family.(27) And in 
a late case, proofbyoneof the family, that, a particular 
person had many years before gone abroad, and was sup- 
posed to have died there, and that the witness had not 
heard in the family of his having married, was held good 



(r) Pendrell v. Pendrell, Stran. (/) Whitlocke ▼. Baker, 13 Vcr. 
994. Haniton ▼. Bladetf 3 Campb. 614. 
467. (u) Voweh ▼. Young, 13 Vez. 

(s) Tb^ can of (h» Berkeley Peer- 14a 
tige, 4 Campb. 401. (v) Doe, d. Johnaon, ▼. Lord Pern- 

ftwArey ll£ast,606. 
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prima facie eyidence of the person's death without lawful 
issue.(wj) 

The original visitation books of heralds, compiled when 
progresses were solemnly and regularly made into every 
part of the kingdom, to inquire into the state of families, 
and to register such marriages and descents as were veri- 
fied to th^m on oath, are allbwed to be good evidence of 
pedigrees.(a;) 

When the lessor claims as heir to copyhold premises, he 
must, in addition to the foregoing evidence, produce the 
rolls of the manor,(^) wftich show a surrender to him, or to 
those under whom he claims'; but it is not necessary that 
he should prove bis own admittance, unless the ejectment 
be against the lord.(2r) If, however, the ejectment is 
against the lord, he must either show that he is admit- 
ted, or that he has tendered himself to be admitted and 
been refused ; but it is not necessary to tender himself to 
be admitted at the lord's court, if the steward, upon appli- 
cation out of court, has refused to admit him. (a) 

Wheii he claims as customary heirj he must, after prov- 
ing his pedijgree, show that he is heir strictly within the 
custom, for every custom which dieparts from the common 
law is construed strictly ; and if the custom be silent, the 
common law must regulate the descent. (6) Thus, where 
the custom is. that the eiiest sister shall inherit, the eldest 

(to) Doe, d. Banmng, v, Oriffin, Holdfastf d. Woollam8,v. Cktpham, 1 

15 East, 293. et vide 19 Car. II. E. B. 600. Doe, d. Tarrant, v. Heh 

C.6. g. I. Doe, d. George, v.Jeaon, lier,3T. R. 162. Anie, 66. 

6 East, 80. (a) Doe, d. BurreUi y. Bellamy, 2 

(x) 2 S. N. P. 772. M. & S. 87. ^nte, 67. 

(y) Pott, 27a (6) Co. Copy, 4S. 

(«) BwnniBif ?• ^ve», 1 Ifon, 100. 
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aunt, or niece, is not wiiliin it.(c) So, also, if the eusioiM 
be that the youngest son shall inherit, it will not extend to 
the youngest n€phew.{d) 

The usual method of proving t^iese several customs, i» 
by means of the different admissions of the customary heirv 
upon the court rolls of the manor, produced by the steward 
upon oath, or by the medium of vended examined copies. 
But if the ancient court rolls should be lost, or there should 
be no instance of an admission upon them, similar to the cus- 
tom set up by the lessor, an entry upon the rolls, stating the 
mode of descent of lands in the manor, will be admissible 
evidence as to the existence of the custom.(e) Where, 
however, the lessor claimed as youngest nephew, and pro- 
duced, as the only evidence to support his title, an admis- 
sion upon the court rolls of a youngest nephew^ as custo- 
mary heir, at a court-leet and baron held in 1657 ; and for 
the defendant it appeared i|pon the same rolls, that at a 
court-leet and baron held in 1693, the jury and homage 
found, that the custom of descent extended only to the 
youngest son, and if no son, to the youngest brother, and 
ffo farther ; (which entry was corroborated by two old wit- 
nesses, who testified, that they had heard and believed that 
the custom went no farther-,) upon a verdict being found 
for the lessor of the plaintiff*, the Court refused to set it 
aside.(/) 

It may here be useful to observe, that when the lessor 
claims as heir, and proves his pedigree and stops, and the 
defendant sets up a hew case, which is answered by fresh 

(c) Rmdeliff Y. Chapliny 4 Leon. T. R. 26. Denny d. Goodwin^ v, Spraff, 

242. IT. R. 466: 

(rf) 1 Roll. 624.^ (/) Doe, cU Matonf ▼. Maton, » 

(e) Roe, d. Beebee, r. Parker, 6 Wilis. 69. 



BY H£IRS. 259 

evidence on the part of the lessor, the defendant is entitled 
to the general reply •(^) And if, after the pleadings are 
opened by the junior counsel for the lessor, the defendant's 
counsel expresses himself ready to admit the lessor to be 
the heir, it will entitle him to open the case, and make the 
fiist address to the jary.(A) 

When the lessor claims as the devisee of a freehold inte- 
rest at common law, or of a customary freehold where there 
is no custom to surrender to the use of the will,(t) he must 
prove the seisin of* his devisor,(j)[5] and the due execu- 
tion of the will, (unless it be more than thirty years old,) 
pursuant to the provisions of the statute 29 Car. IL c. 3. s. 
5. If, however, the will be thirty years old, or upwards, 
it may be read in evidence without proof ;[6] and, it seems, 

(g) OoodtUUf d. Revettf r. Braham^ MS. — ^But ruled conira hy OibbSf J. 

4 T. R. 497. in a previous ejectment between the 

(h) So ruled by te Blanc, J. in same parties, Derby Lent Assizes, 

Fenny d. Wright, v. Johnson, Notting- 1813; MS. oa the principle that a de- 

kmuk Summer ' Assises, 1813, MS. fendant cannot compel a plaintiff to 

and by Wood, B. in a subsequent reccire admissions. 

I 

ejectment between the same parties, ^t) Hustey ▼. Grills, Amb. 290. 
Noitin^ham Lent Assfases, 1814, (j) JbUt, 253. 



[5] A derise of land'hdd adversely is void, and it descends to the heir 

Snwtk V. Vmykuistn, 15 Johns. 343. 

» 

[6] An ancient will stands on the same rule of evidence with an anctenf 
deed. In order that a will may be g^iven u^ evidence as an ancient deed, there 
should have been a possession of thirty years in conformity to it. Jatkson v^ 
Blqnshan, 3 Johns. 292. 

It is the accompaiiying^ possession atone which establishes the presumption 
t»f authenticity in an ancient deed; and where possession fails, the length of 
time from the dale will not help the deed. Ibid. 297. i 

But where the premises in question were in a wild and uncultivated state, 
and upon the will were endorsed certificates of its execution, and of its bein^ 
lecorded; by persons whose hand-writing could be proved, the will was allow- 
^ to be given in evidence. {Kent, J. dissenting.) Jackson v. Larro^ffsqf, B 
J«hns. Cms. 283. 
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that the age of the will is to be reckoned from the day it 
bears date, and not from the time of t^e testator's death.(^) 

The statutory regulations for the execution of wills, con- 
taining devises of freehold lands, are to be found in the fifth 
section of the statute of frauds,(/) whereby it is enacted, 
that, " ail devises and bequests of any lands, or tenements, 
" devisable either by force of the statute of wills,' or by 
" that statute, or by force of the custom of Kent, or the 
" custom of any borough, or any other particular custom, 
" shall be in writing, and signed by the' party so devising 
" the same, or by some other person in his presence, and 
" by his express direction, and shall be attested and sub- 
" scribed, in the presence of the devisor, by three or four 



(k) M^Kmire v.Fra3er,9 Vez. jun. d. Caltkorptf r. Gough, 4 T. R. 707. 
6. 0^ vide n. t to the case of Goughy {in nofu.) 

(0 2i^ Car. II. c. 3. 



The acts aod declarations of third persons in possession, are admissible to 
prove a possession under an ancient will, so as to entitle it to be read as an 
ancient deed. Jackson v. ycmdeimrit 5 Johns. 144. 

In the case of Garwood v Dennis, (4 Binney; ai4.) the Supreme Court of 
Pennsylvania decide, that in the case of an ancient deed, of the loss of which 
some evidence has been given, where the possession has not been contrary to 
the deed, and where the subscribing witnesses have been long dead, a recital 
in another deed, particularly if made by persons likely to know the fact, is 
evidence of the lost deed. So a deed containing such a recital, by a person 
to whom the lost deed is alleged to have been given, anci who has been in the 
possession a long time, may be evidence to show the nature of his possession, 
and that he exercised acts of ownership, and held under the lost deed. 

The Supreme Court of the United States have decided, in the case of Barr 
V* Graiz, (4 Wheaton, 215, 221.) that a deed more than 30 years old, proved 
to have been in the possession of plaintiff, and actually asserted by him as the 
ground of his title in a Chancery suit, was admissible without regular proof 
of its execution. 

A deed cannot be given in evidence until some ipterest is shown in the 
grantor. Lessee of Peters v. Covdron, 2 Serjeant & Rawle's Penn. Rep. SO. 
But this rule cannot apply to an ancient deed. 
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a 

^ credible witnessed, or else shall be utterly void and of 
" none effect." 

This section of the statute of frauds is very loosely word- 
ed, and it will be necessary to enter rather largely into the 
different points, which have arisen respecting the due exe- 
cution of a will under it* 

\ 

s ' ' ' ■ 

The first solemnity required is the signature of the tes- 
tator ; but it is not necessary that he should sign his name 
at the bottom of the will ; it is sufficient if his name be in 
any part of it in his. own handwriting. As, for instance, a 
will in the handwriting of the testator, beginning with the 
words, " I, j1. B.y do make this my last will," has been held 
to be properly signed :(m) and if the testator cannot write, 
his mark will be a sufficient signature.(n) But if the will 
be on several sheets, and it appear to have been the inten- 
tion of the testator to sign every one, but, from weakness 
or incapacity, he leave some of them unsigned, it will not, 
it seems, be-a sufficient execution within the statute.(o) The 
effect of sealing alone is not yet quite decided ; but it is 
the better opinion, that it is not a sufficient signature.(/7) 

f 

It is not required by the statute, that the witnesses should 
see the devisor sign, or that he should sign in their pre- 
sence, or that they should be informed of the nature of the 
instrument they j^re about to attest; it is sufficient, if the 
devisor declare tQ them, that the signature is his handwrit- 



(m) Lemayne v. Slank^, 3 Lev. 1. (p) Lcmayne v, Stanley, 3 Lev. 1. 

(») Harfison v. Harrifon^ 8 Ves. Lee v. Libb, 1 Show. 69. S: C. Carth. 

jun. ,186. and Jlddy v. Gffix, 8 Ves. 36. fVameford v. fVameford, Stran. 

jun. 504. 764. Smith v. EvanSy 1 Wils. 313. 

(o) RigMj d. CtUor^y, Priiej Doug. Ellis v. Sinith, I Ves. jun. 11. S, C. 

241. 1 Dick. 226. 
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iDg, or eveo, it seems, without sach declaration, if the whole 
body of the will, as well as the name be written by him- 
se\{.(q) And in a late case where the testator was blind| 
the Court of Common Pleaa determined, that it was not 
necessary on that account, under the statute, to read over 
the will, previous to the execution, in the presence of Hitt 
attesting witness ; although, if there were other circum- 
stances inducing a suspicion of fraud, such an execution 
would materially strengthen the presamption.(r) 

The next formality is the attestation and subscriptiont 
It must be attested and subscribed by three, or more wit* 
nesses, but it is not necessary that the attestation and sub- 
scription of all the witnesses should be at one time* Hence, 
where the devisor published his will in the presence of twd 
witnesses, who subscribed it in his presence, and some time 
after he sent for a third witness, and published it in his pre> 
sence also, the will was holden to be duly atte8ted.(^) But 
it is necessary that all the witnesses attest the same instrth 
ment, and that the instrument attested be that by which the 
lands are intended to pass. Therefore, where a testator 
devised his lands by a will, made in the presence of, and 
attested by two witnesses only, and about a year after made 
a codicil, whereby he revoked a legacy given by his will,[7] 

(q) Grayson ▼. Atkirmny 2 Vw. (r) Lor^ehamp, d. GoodfeUow, r. 

454. EUit ▼. SmUhf 1 Ves. jim. 11. Fishy 2 N. R. 415. 

S. C. 1 Dick. 226. Trymner, v. (s) QryU v. Grylt^ 2 Atk. 17. (n.) 

Jackson f cited 1- Ves. 487. recog. Ellis t. Smith, I Veg. Jun. 11. 14. 

2 Ves. 258. Stonekouse ▼. Evelyn, Grayson t. Jitkinsonf 2 Ves. 454. 458^ 

3 P. Wm. 255. Peate ▼. Ougly, 
Comyn, 197. 



[7] Parol evidence of the revocation of a will, is inadmissSlile, for the sttt- 
t'ute declares no will shall be revoked except in writin|^. JMtton v. Knifeth 
a Johns. 33. ' 
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«nd declared that the will should be ratified and coi^rmed 
in all things, except as altered by that writing, and that his 
codicil should be tajcen as part of his will ;[8] and executed 
this codicil in the presence of one of the former witnesses 
and another person, neither the first will, nor the other 
witness to it, being present, it was holden to be an insuffi* 
cient attestation.(0 And where a testator, by a will not 
loitnessed^ devised lands, and afterwards made a codicil, and 
taking the codicil in one hand, and the will in the other, 
said, " This is my will whereby 1 have settled my estate, 
and I publish this codicil as part thereof," the signature of 
the codicil, by ^he testator and three witnesses, was held 
insufiicient to render the will valid. (14) But if there be 
several instruments written by the testator upon one paper, 
and it plainly appear that his intention was, that all should 
form but one will, and not a will and codicil, in such case, 
the execution of the last instrument will be considered as 
an execution of the whole.(x7)[9] So, also, if a will be 

(Q Le$ T. Ubbf 3 Ler. 1. S. C. cited Com. 384. AUomty General v. 
earth. 86. Bames, Free. Cha. 270. 

(u) Penphriut r. Lord I/SMdowni (v) Carleion, d. Oriffin, v. Griffin, 

Burr. 64&. 



The mere act of cancelling a will is nothing unlew it be done animo revo- 
§BndL Jackson ▼. Hallawaijff 7 Johns. 394. 

t|8] A devise of lands will not pass lands^arqtiired subsequently to the exe- 
outioa of the will without a republication. Jaduon v. Halloway, 7 Johns. 394. 
Jaektm r. Po^er, 9 Johns. 312. / 

▲ republication must be made with the same solemnities ais the original 
will. Jadutm ▼. Pottery 9 Johns. 312. 

Where devisor made a memorandum on bis will to make a devise extend 
to all his lands, which was attested by only two witnesses, it was held inope- 
rative. Jackson V. Halloway, 7 Johns. 394^ 

[9] A will may be construed in connexion with another instrument in wr||h 
ihg to which it refers. Jadston r, Babeock, 12 Johns. 389. 
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written upon several sheets of paper, but at one time, it 
will be valid, although all the sheets are not executed by 
the testator, nor signed by the witnesses, nor even seen by 
them, provided the last sheet be regularly signed and at- 
tested, and every part of the will be present at the time 
of the execution ; of which latter fact the presumption of 
law will be in favour, should the diflferent sheets corres- 
pond.(TO)[l] 

The attestation and subscription of the witnesses must 
be in the presence of the testator, but proof need not be 
given, that the testator actvally did see the witnesses sub- 
scribing : their attestation is sufficient, if it appear that he 
might see them. Thus, where the witn^se^ signed in a room 
adjoining to the one which contained the testator's bed, 
upon a table opposite to the door of communication, it wag 
holden to be sufficiently in the testator's presence.(a;) So, 
also, where the testator executed his will in his carriage, 
and the witnesses signed their names in a room hard by, 
the carriage being in such a situation as <;o enable the tes- 
tator to see what was passing in the room, the will was held 

(w) Bondy.Seawellf Burr. 1773. S. (x) Shires v. Glasteocki Salk. 688. 
e. W.Blk. 407. B.N.P.264. Dat^ v. 5mi/A, 3 Salk. 395. 



[1] An alteration y whether material 6r immaterial, made in a will, by a 
person claiming under it, renders it void. Jackson v. Malin,- 15 Johns. 297. 
<<6ut," (says Mr. Justice Piatt in that case,) <<! do not agree with the opi- 
nion expressed in PigoVs case, (1 1 Co. 2&.) that a material alteration, though 
made by a stranger, and without the privity of the person claiming under it, 
renders it void. See.3 T. R. 151. 4 T. R. 32a 6 Taunt. 707. 2 Pothier, 
by Evans, 179, 180, 181. 

The Supreme Judicial Court of Massachusetts hare decided, (9;Mas8. R^. 
307. Haich v. Hatchy) that a material alteration will nof avoid a deed. The 
Ciancelling of a deed would not devest property that had passed by it^ and the 
deed as altered was evidence for the consideration of a jury. 



\ 
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to be valid.(y) But if the testator could not possibly see 
flie witnesaes subscribe, as if they subscribe in another room 
out of sight, although by the testator's express directions, 
the execution will not be good : the design of the statute 
being to prevent a wrong paper from being intruded on the 
testator in the place of the true one.(z) And upon this 
principle, if the testator, between the tin^e of his own 
subscription, and the subscription of the witnesses, lose his 
mental powers, it w^l invalidate the will, although signed 
in his preseQce»(a) 

The clause of attestation generally expresses, that the 
witnesses subscribed in the presence of the testator ; bu^ 
fiuch a statcunent is not absolutely necessary, and if omitted, 
the jury will not be concluded from finding that the will 
was duly subscribed, although all the witnesses are dead, 
and their signatures proved in the commion way.(6) 

With respect to the credibility of the attesting witnesses, 
it may be observed generally, that they must, at the time 
of their attestation,(c) have the use of their reason,(c^) be 
sensible of the pbligatioA of an oath,(e) ^nd unconvicted of 
any infamous crime.(/) Formerly a devisee, taking a be- 
^neficial interest under the will^ was considered not a cre- 
dible witness to prove its execution within tha intent of the 



(y) Cation V. Dade, 1 Bro. C. C. Brice v. Smith, Willes, 1. Croft r. 

«>. Pawlel, Stran. 1109. 

(ar) Ecdeaton .▼. Petty, Carth. 79.' (c) Pendock, d. Madcindert v. Mae- 

Broderick r. Broderiek, 1 P. Wnw. kihder, Willes, «66. 
239: Madid ▼. Temple, 2 Show. (rf) Gilb. Evid. 109. 
288. (e) Hales, P. C. 2 vol. 279— Oint- 

(a) RigfU, d. CaivTi ▼. Price, Doug, diund v. Barker, Willes, 638. 
t41. (/) 31 Geo. Hi. c. 36. Chater ▼. 

A) Haiidf ▼. JauM, Com. 631. Hawkim,9liev:^9. 

34 
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statue ;(g) bat doubts being entertained, whether his credi**' 
bility might not be restored by a release, payment, or ex* 
tinguishment of all his interest,(A) it is enacted by the sta- 
tute 25 G,. IL c. 6*, (after reciting that it had been doubted 
who were to be deemed legal witnesses within the statute 
of frauds,) '^ that if any person shall attest the execution of 
" any will or codicil, (to whom any beneficial devise, le- 
" gacy, estate, interest, gift, or appointment, affecting any 
'' real or personal estate, except charges on land, &c« for 
" payment of debts shall be given,) such devise, legacy, &c« 
^' shall, so far only as concerns such person attesting the 
^' execution, or 'any person claiming under him, be utterly 
^' null and void ; and such person shall be admitted as a 
^' witness to the execution of such will or codicil, within 
^' the intent of the said act, notwithstanding such devise, 
^' legacy, &c. And in Case any will or codicil shall be 
" charged with any debt, and any creditor, whose debt is 
" so charged, shall attest the execution of such will dr co- 
*' dicil, every such creditor, notwithstanding such charge, 
^' shall be admitted as a witness to the execution of such 
" will or codicil, within the intent of the said act. Pro- 
" vided, always, that the credit of every such witness, so 
" attesting the execution of any will or codicil, in any of 
" the cases within this act, and all circumstances relating 
" thereto, shall be subject to the consideration and deter- 
" mination of the Court and the jury, before whom any 
" such wituess shall be examined, or his testimony, or ,at- 
" testation made use of, in like manner as the credit of wit- 
" nesses in all other cases ought to be considered and de- 
" termined.'" It seems, however, notwithstanding the pro- 
visions of this statute, that a married woman is not a credi- 

(ff) maiatd ▼. Jennings^ 1 Ld. (h)y'ideAnsieyv. DoufHngt2Stna. 
aayin.605. S. C. Com. Rep. W. 1263. ffsniam v. Chetwynd, I Ban. 

414. 
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We witness to attest a will under which her husband takes 
a beneficial interest.(i)[2] — [3] 

The result of the foregoing inquiry seems to be, that in 
order to prove a will duly executed within the statute of 
frauds, it must appear that it was signed by the testator ; 
that it was published by him in the presence of three or 
more credible witnesses, either at the same, or different 
times ; that the witnesses subscribed their naipes respec* 
tively in the presence of the testator ; and that they all 
signed ttie same instrument. 

To prove these facts, the original will should be produced, 
and. one of the subscribing witnesses must be called to show 
that the solemnities required by the statute have been com- 
plied with. And if such witness can prove the whcde exe- 
cution, (as that the testator signed in the presence of him- 
self and two other witnesses, or that he acknowledged bis 
signing to each of them, and that each of the witnesses sub- 
scribed in his presence,) this will be sufficient proof of the 
will, without calUng the others. But if the witness who is 
called can only prove his own share of the transaction, as 
must happen where the testator acknowledged bis signing 
to the witnesses separately, the other witnesses ought in 
that case to be caUed.(^') If, also, the will is disputed by 

(f) Be&Mon V. Bromley^ 12 Easi;2&0, {j) PfdlUpps* Evidence^ 34. £^. 439. 



[2] A. devise to a witness is afai^lutely void ab inUio, so that, although he 
grants away all his inter^t, he cannot become a competent witness to estab- 
lish the deTtse. ^Jatkson v. Dtmdtloru 4 Johns. 311. 

[3] If either husband or wife be a witness to a will contidning' a devise to . 
the other, the devise is absolutely yoid> and the party is a competent witness 
to the wilL Jacksony, Woods, 1 Johns. Ca«. 163. Jatkion ▼. Ihtrlandj 2 Johns. 
Cas. 314. 
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the heir at law, he is always entitled to the testimony of all 
the subscribing witnesses ; but then he nwst produce them 
himself, if the testimony of one is sufficient for the devisee. 
If, however, all the witnesses are dead,[4] or insane, or out 
of the jurisdiction of the court, proof of the hand-writing 
of the devisor and witnesses, or of the devisor alone, if no 
proof of the hand-writing of the witnesses can be obtained, 
will be sufficient without evidence of the solemnities.(A:)[5] 
If the will be lost, an examined copy of it should be pro- 
duced, or parol evidence be given of its contents ;[6] but 

(k) Hands v. James j Com. 631. Crofi v. Pawle^t^ Stran. 1109. 



[4] The testimony of a deceased witness in a former suit, is evidence not 
cmly where the same point fai issue afterwards arises between the same parr 
tieSf but also against persons standing in the relalion of privies in blood, pri- 
vies in estate, or privies in law. Jackson v. Lawsonf 15 Johns. ^9. 

But the party offering such .evidence must show the witness to be dead. 
Powell V. WaterSf 17 Johns. 176. 

Where a subscribing witness in the state was too' agad' and'in6rm. to at' 
tend the trial, proof of his hand-writing was^ excluded, for his examination 
should have been talien under the statute, nr by order of Court. Jackson v. 
Rooty 18 Johns. 60. 

[5] Where subscribing witnesses to a will were all dead, and one of them 
had signed the initials of his name as his mark, and a witness swore, that 
fVom a comparisoo with another paper signed by the subscribing witness in 
the same manner, he believed the mark to the will to be made by the witness, 
this was held sufficient evidence to go to the jury, when accompanied by evi- 
dence of possession by the devisees under the will. Jacksmi v. Vandusent 6 
Johns. 144. 

[6.] To entitle a party to give parol prdof of a will, on the ground of its be- 
ing lost, he must show a search in the office of the Surrogate^of the County, 
where testator died, (or in the office of the Judge of Probates,} and' an in" 
quiry of the executors. Jackson v. Hasbrottcki 12 Johosr 192. 

Evidence that a de^d was left in the clerk's office to be recorded, and that 
upon search it cannot be found, is not sufficient to show its loss, without show- 
ing that it was never re-deiivered. by the. clerk. Jackson v. Todd, 3 Johns. 
300. 

Where plaintiff derived title from A., who" derived title from B,. he cooW 
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the probate, tinder the seal of the Ecclesiastical Court, will 
not be admitted as such secondary eridence, because the 
Ecclesiastical Court has no control over devises of land8.(/) 
When also the will remains in Chancery, a copy of it will 
be good evidence.(m)[7] 

If a subscribing witness should deny the execution of the 
will, he may be contradicted as to that fact by another sub- 
scribing witness ;(n) and even if they all swear, that the 
will was not duly executed, the devisee will be allowed 
to go into circumstantial evidence to prove its due execu- 
tion.(o)[8] So, also, if one of the subscribing witnesses im- 

(Qi>oe,4.iM,T. Cafverf,2Cainpb. (o> Lowe v. JoUiffe, W. Blk. 365. 
389. PUte ▼. Badmering, cited Straa. 1096. 

(m) Eden r. ChatkUlf 1 Keb. 117. Gab. Evid. 69. B. N. P. 264. 

(n) Vide Alexander ▼. Gtbsonf t 
Cikinpb. 65d. . 



sot f!;iTe in evidence tiie declarationg of A. and B., as to the loss of the deed 
from'B. to A. Jackson w,. CriSf U Johns. 437. 

To proye the loss of a written insthiment, search and inquiry must be shown 
of those pi>rsons who would have the paper if it existed. Jackson v. Frier, 
16 Johns. 193. Th^ evidence of loss h matter exclnsively for the coosidera* 
tion of the judge, who is not bound by the rule! in relation to testimony to a 
Jury, but may admit the evidence of an interested witness, or the party himself. 

The same observation applies to the proof, that a subsciribing witness to a 
deed could not be found. Ibid. 

In re^rard to the proof of. loss of instruments, then. is much less strictnegs 
with regard to those \rhich have ceased to be of value as evidences, and mu- 
Jiiments of title, than, to those which have not. Jackson v. Boot, 18 Johns. 60. 

. [7] The record of a will, proved in open court under the statute, (1 Rev. 
Laws, N. Y. 265.) is only prima facie evidence of its authenticity, and is not 
conclusive upon th^'hei^, so as to prevent the admission of evidence; to im- 
peach its validity . It is only prima facie evidence of its authenticity. Jackson 
V. Rtunsey, 3 Johns. Cas. 234. - 

[8] Parol evidence may be given to show that <| testator executed a will 
under duressj but the declarations of a testator, though made in extremis^ 
are inadmissible. Jackson v. Kniffen, 9 Johns. 63. 
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peach the validity of the will on the ground of fraud, and 
accuse other witnesses, who are dead, of heing accomplices 
in the fraud, the devisee may give evidence of their^gene- 
ral character.(j9) 

When an ejectment is brought \}j the devisee of a copy- 
holder, he must prove the admission of the testator, the 
surrender to the use of the will, and his own admittance .(7) 
And these facts will b<s sufficiently established, by produc- 
ing the original entries on the rolls of the manor by the pro- 
per officer, (which entries the courts will compel the lord 
to permit his tenant to inspect,(r) ) and proving the identity 
of the parties admitted ;(s) without also showing a copy of 
such surrender and admittances stamped,* as required by 
the stat. 55 Geo. III. c. 1 S4.{t) The will of the devisor must 
likewise be proved ; but as copyhold lands are not within ^ 
the statute of frauds, it will be sufficient to show a will in 
writing,(u) although it be neither signed by the testator, 
nor attested by any witnesses.(v) Indeed, even short notes 
taken by an attorney for the purpose of drawing up a wiU, 
where the party died before the will could be completed^ 
have been held sufficient to pass copyhold premises, (to) 

It has been said, that any paper, which the Ecclesiastical 
Court, would hold to be a will, shall be sufficient to pass a 
copyhold previously surrendered,(x) and it is, therefore, 

(p) Doe, d. Walker, v. Slephtmon, (t) Doe, d. BeiwmgUm, ▼• HaUy 1^ 

3£sp. 284. S. C. 4£8p. 60. East, 208. ^ 

{q) Roe, d. Jefferey, y, Hickt, 2 (u) 32 Hen. VIII. c. 1. 

Wils. 13. Doe, d, Vernon, v. Vernon, (v) Jfash r. Edmunds, Cro. Elis. 

7 East, 8 j9n/e, 66. 100. Doe, 6. Cook, w. Danoen, 7 

(r) ro/A;«rdv.Heiner,W.Blk.l061. East, 299. 

Th€ King v. Shelly, 3 T. R.' 141. {w) 1 Ander. 34. 85. 

(«) Doe, d. Hamon, v, Smilh, 1. (x) Carey v. Askiw, % Bro. Chs. 

Campb. 197. Hep. ^. 
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usaal to produce the probate, as well as the original paper- 
writing ; biit this probate does not appear to be qecessarj, 
for it seems that the Courts of Common Law may enter 
into the question, whether the paper amounts to a will, al* 
though no probate has in fact been granted, (y) 

If the lessor be the legatee of ^ term for years, he must 
give in evidence the probate of the will, ai;id prove the as- 
sent of the executor to the devise ; for where a person de- 
vises either specifically or generally, goods or chattels, 
real or personal, and dies, the devisee cannot take them 
without the assent of the executors.(2r) He must also prove 
the title of his testator, and show that he had a chattel and 
not a freehold interest in the premises ; because, when a 
party dies in possession, it is presumed that he is seised in 
fee until the contrary is 8hown.(a) This is most commonly 
done by the production of the lease : but in a late case, 
whtere the lessor put in an answer of the defendants to a bill 
in equity, in which the defendant stated, that " he believed 
the lessor was possessed of the leasthold premises in the bill 
mentioned^'' it was held, as against the defendant, suffi- 
cient evidence that the interest of the testator was only a 
chattel interest.(6) 

When an ejectment is brought by a personal representa- 
tive, he must produce the probate of the will, or letters of 
administration, or the book of the Ecclesiastical Court, 
wherein Aej are entered, in addition to the proof of his 
testator's or mtestate's title.(c) 



(y)Doefd.SmUfhY,SmUhtTt9ike'B (&) Doe, d. Digby, y. Steel, 8 
E?id.466. - ; Campb. 116. 

(s) llnst. Ill (a) Ante, IB, (e) Garret y. LUler, 1 Lev. 26. 

^ (a) Jinitf 262. > Elden t. KeddeU, 8 East, 187. Cont. 

B. N. F. IQi. 
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When an ejectment is brought by the surrenderee of 
copyhold lands, he must prove the surrender to his use, and 
bis subsequent admittance ; but it is immaterial whether the 
admittance be before or after the day of the demise in the 
declaration«(J) 

When the lessor of the plaintiff is the lessee for years of 
a copyholder, he must, after proving his lessor's title, show 
either a special custom in the manor, allowiijg the copy- 
bolder to make leases for years, or that the licence of the 
lord was obtained before the lease was granted.(e) 

When an ejectment is brought by a tenant by elegit, and 
the debtor is himself in possession of the land, the only evi- 
dence necessary is an examined copy of the judgment roll, 
containing the award of the elegit, and return of the inqui- 
sition. If, however, the possession is in a third person, the 
lessor must either show that such third person came into 
possession under the debtor, and that bis right to the pos- 
session has ceased, or (should the party in possession hold 
adversely to the debtor) be prepared ^ith evidence of his 
debtor's title.(/) It is not necessary in any case to prove 
a copy of the elegit and iQquisition.(g) 

The conusee of a statute merchant^ when the debtor is 
in possession, must prove a copy of the statute, of the capias 
si laicus, extent and liberate returned ; for although by the 
return of the extent an interest is vested in the conusee, yet 
the actual possession of that interest is acquired by the li- 
herate.{h) The same proofs are also necessary, when a 

(<0 Anie, e&, (g) Ramsbottom r. Brick^urst, 2 M. 

(e) Co. Copy, a. 61. & S. 665, . 

(/) Doe, d. Da CoOd, ▼. Wharion, (h) Hammond r. Wood, 2 Salk. 6®. 
8 T. R. 2; 
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tl^ird person is in possession, as in the case of a tenant by 
elegit. 

When a parson brings ejectment for the parsonage-house, 
glebe, or tithes, he must j^rove his admission, institution, and 
in4Hctioxx ;(i) but he need not show a title in his patron, for 
institution and induction, although upon the presentation of 
a stranger, are sufficient to put the rightful patron to his 
quare impedit4(j) 

Proof was also formerly required that he had read and 
subscribed the thirty^'mne article, according to the statute, 
and declared bis assent and consent to all things contained 
in the book of Common Prayer; but this is no longer held 
to be necessary, unless some ground be laid by the defen- 
dant to show that he has not complied with these requisites ; 
because the presumption is, that every man has conformed 
to the law, until there be some evidence to the contrary.(i5r) 

Entries made by a deceased rector in his books, may be 
giv6n in evidence by his 8UCcessor,(/) upon a question of 
tithes ; and he is also entitled to give in evidence such ter- 
riets as have been regularly made and preserved in the pro- 
per repository ; that is to say, such terriers as ^re signed by 
a churchwarden, or (if. the churchwardens are nominated 
by the parson) by some of the substantial inhabitants of the 
parish,(m) and are found either in the bishop^s register of- 
fice,(n) or in the registry of the archdeacon of the diocese.(o) 

i 

JO Snow V. PhUUpa, I Sidsii20. (m) B. N. P. ^. Earl v. Leutih 4 

\j)B.Ii,¥. 105. Esp. a. 

(k) Powel V. Milimm, 3 Wils. 356. (n) Atkins v. Hatton, 4 Gwill. 1406, 
». C. 2 W. Black. 861. (o) Potts ▼. Duron*, 4 GwiU. 14»9, 

(/) Glyn V. BanJc of England^ 2 Ves. 1464. 
38. 43. Roti. d. BrunCy v. Rawliivgs, 
7 East, 279. 290. 

35 
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It is not necessary that the terrier should he signed hy the 
parson ; but, unless it possesses the marks of authenticity 
ahove mentioned, it cannot, in general be received in evi- 
dence. But where a terrier was found in the registry of the 
dean and chapter of Litchfield, it was admitted in evidence 
against one of the prebendaries upon the principle, that 
there appeared to be a proper connexion' between the ter- 
rier and the plaqe where it was ibun4*(/') 

An ejectment for a parsonage and glel)ey will not be supr 
ported by showing that the defendanj; entered and took the 
tithe belonging thereto ; because the tithes ai^d the rectory 

are not the 8ame.(9) 

* 

When a lay impropriator brings an ejectment for tithes, 
the strict proof of title is to show, that the rectory origi- 
nally belonged to. one of the dissolved monasteries, and 
was granted by the crown to those under whom he claims ;(r) 
but, as deeds and instruments are Uable to be lost, length 
of possession, and old deed; conveying tithes, have been 
deemed sufficient evidence of title.(*) 

When an ejectment is brought by a guardian in socage^' 
he must prove, in addition to the title of his ward, that he 
(the ward) is under fourteen years of age ;(/) and upon the 
same principle, when a testamentary guardian is the lessor, 
he must show the age of his ward to be less than twenty- 
one years. 

When the assignees of a baqkrupt are tlie lessors of the 

(p) MUler r. FosttTf 4 GwJll 1406. («) KinatUm v. Clarke, 6 T. R. a«ir 
(q) Hem y. Stroud, Latch. 61. innoiit. 

(r) Vide Com. 661. (t) Doe, d. Bigge, v. SeU, 6 T. B. 

471. 
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t 

plaintiff, they must give evidence of the assignment, bank* 
ruptcj, &c« in the same manner, and subject to the same 
rales, as in other actions.(ti) They mast likewise prove 
the bankrupt's title to the premises ; and, if the lands are 
freehold, the bargain and sale, and enrolment thereof ;(x>) 
and s^lso, if his title aiperued after his bankruptcy, a spe- 
cial conveyance of them by the commissioners to the as- 
signees. (») 

% 

K 

Where several lessors 'declare upon a joint demise, proof 
of a joint interest in the whole premises must be given. [9] 
But, if a demise is laid by each of several lessors separate- 
ly, they will be entitled to recover, whether they have a 
joint or seVeml interest, for a several demise severs a joint 
tenancy.(a;) And in a case where a joint demise was laid 
by sevett trustees of a charity, who were appointed at dif- 
ferent times, and the tenant had paid one entire rent to the 
common clerk of the trustees, it was held that such pay- 
ment of rent should enure in the most beneficial way for 
the trustees in support of thei^ title as brought forward by 
diemselves, unless the defendant expressly proved them to 
be entitled in a different manner. And it was considered 



(u) 49 Geo. in. c. 121. (x) Doty d. Mwtatki ▼. Beadt 12 

(rj Egp. N. P. 481. 438. East, 67. 



[9] Am admission contained in a recital af a deed of one of the lessors, in 
an action, of ejectment, is evidence against all of them, as he could not be 
called as a witness, and there was a community of interest among them. 
Brandt v. Klem, 17 Johns. 836. 

A deed, containing a recital of another deed, is evidence of the recited deed 
against the grantor, and aU persons claiming by title derived from him sub- 
sequently. But it is not evidence against one who claims from him by title, 
prior to the deed containing the recital, nor is it evidenco against a stranger. 
PehroH V. Griffithi 4 Binney'i Penn. Rep. 281. 
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(hat the circumstance of their being appointed at differei^ 
times was not sufficient evidence for that purpose.(y) 

When an ejectment is brought by one joint-tenant, parce* 
tier, or tenant in C9mmon, against his companion, the lessor 
maj be called upon to produce the consent rule, and if it 
appear that a special one has been granted, that the de* 
fendant shall confess lease and entry only, the lessor must 
prove an actual ouster by his co-tenant 5(2:) but if the con- 
sent rule be in the common form, it will be sufficient evi- 
dence of an ouster.((i) 

Next, of the proofs required when a privity e&istg be- 
tween the defendant and lessor of the plaintiff, or those 
under whomhe claims. 

« 

When a privity exists between ttie parties to tfie eject- 
ment, the claimant, instead of proving his title, fthould 
show the existence and termination of the privity; for a. 
privity will not be presumed to exist without prooi^ btrt 
being proved, the presumption is in favour of its continu- 
ance. Thus, if the defendant be let into possession, pend- 
ing a negotiation for a purchase or a lease, proof must be 
given of the circumstances under which he was let into 
possession, and also of the breaking off of the negotiation 
before ^ the day of the demise in the ejectment. In like 
manner, if he has become tenant at will of the premises, 
the lessor must show how he became so, and that the will 
was determined by demand of possession or otherwise, and 
80 forth.(6) 

(if) Doe, d. Clarke, v. ChrarU, 12 (a) Doe,d.White,y,Cnff,lCaim^. 
East, 221. 173. 

(z) Ante, 66. (6) Ante, 98. 1 1 1 . — lo a case, where 

the landlord by kis own neig^li^ence^ 
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Vfbea the relationship of landlord and tenant regularly 
subsists between the parties, or those under whom they 
claim, which is commonly the case in ejectments of this 
nature, the tenancy may be determined, as we have al- 
l^dy ob8erved,(c) in three several ways. First, by the 
ttAax of tiiM, or the happening of a particular event. 
Secondly^ by a no^ce from the landlord to the tenant to 
deliver up the possession, or vice versa ; and, thirdly, by a 
breach oo the part of the tenant of any condition of his 
tenancy, as by the non-payment of rent, or non*perform- 
ance of a covenant. 

When tiie tenancy is determined by the efflux of time, 
the lessor has only to prove the counterpart of the lea8e,( J) 
(for which purpose he must call one of the subscribing 
Uritnesses, if capable of being called,) provided the demise 
he by deed, or the agreement by some person present at 
Ihe making of it, if it be by parol : and it is not necessary 
Ibr hini also lo show, that he, or those under whom he 
daiois, has reaeeived ihe reserved rent within the last twenty 
years.(c)[l] 

Where the tenancy is determined by the happening of a 



suffered a third person to recover in ^ quarters of the term was unexpired*— 

•lectment against bis tenant, who held Baker v. MeUishf 10 Ves. 544, tt viek 

Qoder a lease^ and who attorned to Ihe, d. Powell^ v. Kin^ Forrest. 19 

such third person ; the court of Chan- (c) Ante, 101. 

tery restrained the tenant from set- (d) Roe, d. Weri, ▼. DavU, 7 East^ 

ting up the lease against an ejectment 363. 

about to be brought by his landlord, (e) Orrell v. Mftddox, Runn. Eject. 

although only one year and three Appendix, 468. 



[I] If the validity of a deed depend on an jict in pais, party producing it 
is bound to show the performance of such act WiUiams v. PeytMi^ 4 Whea<» 
ton's U.S. Rep. 77. 
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particular erent, the lessor must, af course, alsoproVe &at 
the event upoa which the teuancj is to determine, has 
happened. 

When the tenancy eiqpires by reason of a notice to quit, 
the lessor must prove the tenancy of the defendant, the 
service of the notice and its contents, (and if given by an 
agent, the agent^s authority,) and that the notice and the 
year of the tenancy expire at the saine time. When abo 
the notice is for a shorter period than half a year, or ex- 
pires at any other period than the end of the year of Hie 
tenancy, it will be necessary to show the custom of the 
country where Uie lands lie, or an. express agreement, by 
which such notice is authorized,(/) 

The tenancy of the defendant is commonly admitted, 
and may be proved when necessary, if no direct evidence 
can be given of the demise, by declarations on the part <^ 
tiie tenant, the fact of payment of rent, (and it is advisable 
to give the tenant notice to produce his receipts,) or the 
Uke.[2] 

The service of the notice, and the authority to serve i^ 

(/) JhOe, 131. 



[2] A deed t>roda<!ed at the trial pursuant to a notice, by a party to the 
deed» is prima facie to be taken to be duly executed, and may be read in evi- 
dence without proof of its execution. BetU v. Badger^ 12 Johns. 223. On 
this subject the English decisions are not agreed. See 2 T. R. 44» 1 Esp. 
Bep. 409. 8 East, 548. 2 Camp. Rep. 94. 

But if party producing be not a party to the deed, then evidence of its exe- 
cution must be produced by the party calling for the deed. Jaekion ▼. Kingi' 
Uyy 17 Johns. 168. ; and the circumstance of the names of the subscribing wit. 
nesses being torn off, will not exempt the party from the necessity of provmg 
the hand-writing of the party who executed it, there being no efidence tha"^ 
the party producing th« deed had mutil«t«d it. Pndk 
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will be proTed by the person who delivered it to the te» 
nant ; but if there is a subscribing witness thereto, such sub- 
scribing witness must also be called, although it should 
happen that he only witnessed the signature of the land- 
lord, and did not deUver the notice- himself. The contents 
of the notice may be proved by a duplicate original, which 
should be compared with the notrce actually served, by 
the party serving it ; but if this precaution is not taken^ 
parol evidence may be given of its contents ; and it is not 
necessary in either case, to give the defendant notice to 
produce the original in his possession* (g) 

When the notice is given, by an agent, it must be shown 
that he was vested with his authority at the time the notice 
was given.(A) And where two pr more joint tenants, &c« 
are lessors of the plaintiff, and a notice to quit is given by 
one or more in the name of all, although they all afterwards 
join in an ejectment, it will not be presumed, from that 
circumstahce, that an authority was originally given by the 
parties not joining in the notice, to their C0ftenant8.(t) 
But where a notice to quit was given by the steward of a 
corporation, it was presumed, inasmuch as he was an officer 
of the corporation, that he had an aut|;iority to give the 
noiice.{j) 

When the tenant has been long in possession of the 
premises, it frequently becomes extremely difficult to prove 
&e time of his original entry ; but nevertheless, some evi- 
dence must be given, from which the jury may presume 
that the time of the expiration of the notice, and of the 

(g) ^wy r. Orekardt 2 B. &. !?. 41, (j) Roe, d. Dean of BocMett ▼. 
{h) ^nU, 120. Pearcc, 2 Campb. 96. 

(») Eighty d. Fiahert r. Cuthellt • 
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jear of the tenancj are tbe same, or die plaintiff will be 
noDsoited* 

If the tenant has been applied to by his landlord, re* 
specting the time of die commencement of bis tenancy, 
and bas informed him that it began on a certain day, and, 
in conseqnence of sach information, a notice to quit osk 
that day is given at a subsequent period, flie evidence is 
conclusive upon the tenant, and he will not be permitted to 
prove that, in point of fact, the tenancy has a different com* 
mencement : nor b it material whether Uie information be 
the result of design or ignorance, as the landlord is in both 
instances equally led into an error.(ik) When also the te- 
nant, at the time of the service of the notice, assents to the 
terms of it, he will be precluded from showing that it ex- 
pires at a wrong time. But such assent must be strictly 
proved ; and in a case where the party made no objection 
to the notice at the time of its delivery, but said, " I pay 
rent enough already, it is hard to use me tiius';" it was 
held, that these circumstances were not sufficient to pre« 
vent him from showing tbe time when the tenancy actually 
commenced.(/) 

When a notice to quit upon any particular day, is served 
upon the tenant personally, if he read its contents, or they 
be explained to him, without any objection being made on 
his part, as to the time of tbe expiration of the notice, it 
will be prima fadt evidence of a holding from the day 
mentioned in the notice.(m) In like manner, a receipt for 
a yearns rent up to a particular day, is prima facte evidence 

(k) • Doe, d. Eyre, r. iMmbley, 2 (m) Thomas, d. Jonei, r. Thonuu, 

Ksp. 685. 2 Campb. 647. Doe, d. Chrgtt, r. 

(/) Oakapple, d. Green, ▼. Copotu, Futer, 13 £«8t, 409. 
4T. R. 361. 
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a 

of a holding from that day.(n) But if the notice be not 
delivered personally, or be not read over or explained to 
the party, no Such presumption will arise, although a con- 
trary doctrine was formerly maintained. (o) When also the 
notice is to quit generally at the expiration of the current 
year of the tenancy, &LC.{p) ho presumption can arise, as 
to the time of the commencement of the tenancy, from a 
personal delivery to the tenant. But where a general no- 
tice was delivered on the 22d of March, to quit at the ex- 
piration of the current year, &c., and on the 16th of Janu- 
ary following, a declaration in ejectment was delivered to 
the tenant, laying the demise on the 1st of November, and 
the tenant on the receipt of this declaration made no ob- 
jection to the notice to quit, nor set up any right to the 
possession of the premises, but said he should go out as 
soon as he could suit himself with another house, it was 
ruled by Lord Ellenborough^ C. J., that the defendant's 
declaration, when served with the ejectment, was evidence 
to go to the jury, whether the holding was a Michaelmas 
holding, and the jury found a verdict for the landiord.( j') 
And in a case, where the notice was delivered on Septem- 
bei'ST, to quit "at the expiration of the term for which 
you hold the same,'' which notice was served personally 
upon the tenant, who observed, " I hope Mr. M. does not 
mean to turn me out," Holroyd^ J. permitted the lessor to 
prove, that it was the general custom, in that part of the 
county where the demised lands lay, to let the same from 
Lady-day to Lady-day, and that the defendant's rent was 
due at Michaelmas and Lady-day respectively, and direct- 

(n) Doe, d. Castktonf v. Samuelj 6 ( p) Antey 132. 
Esp. 174. (q) Doe, <L Ba/w, ▼. WmnbwtU, ft 

(p) Doe, d. Piiddicombef ▼. Harm, Cainpb. 669. 

1 T. R. 161. Doe, d. Jishj v. Cahert, 

2 Cainpb. 387. 

3^ 
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ed the jury to presume, that this tenancy, like other tena<i- 
cies in that part of the country, was a tenancy from Lady- 
day to Lady-day.(r) 

When the ejectment is brought upon a clause of re-entry • 
for non-payment of rent, if the proceedings are at common 
law, the lessor must prove the lease or counterpart,(5) and 
that the rent has been demanded with all the formalities 
mentioned in a preceditjg chapter.(<) If the case falls 
within the provisions of the statute 4 Geo. II. c^ 28. instead 
of proving a demand of rent, he must show that six months 
rent is in arrear, and that there is not a sufficient distress 
upon the premises.(w) In order to prove the latter fact, 
evidence must be given that every part of the premises 
has been searched ; ancL in a case where a party who was 
about to make the distress, omitted to enter a cottage upon 
the premises, the Court considered the search insufficient.Cv) 
But where the rent was payable on the 25th of March, with 
a proviso, that the right of re-entry should accrue, if the 
rent remained unpaid by the space of fourteen days next af' 
ter it became payable, and the lessor proved that' there was 
no distress upon the premises some day in May, (the demise 
being laid on May 2,) the Court held this to be, sufficient 
prima facie evidence to call upon the defendant to show, 
that there was sufficient distress upon the premises within 
the tenns of the proviso.(zo) 

When the ejectment is for the breach of any other co- 
venant, the lessor must show the covenant broken, by the 



(r) Datt d. Mlnesy ▼. Lamb, Not- (u) ^»/e, 150. 

tingham Summer Assizes, 1817 —MS. (v) Dott d. Powell, v. King, For- 

(*) Roe, A. West, V. Davis, T East, rest. 19. 

363. (mj) j)oe, d. Smelt, v, Fuchau, 15 

(0 AnU, 140. East, 286. 
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same evidence as in an action of covenant ; and if be has 
been ordered by the Court to give to the tenant particulars 
of the breaches upon which he means to rely, he will be 
precluded ftom giving in evidence different breaches from 
those contained in the particulars. In a case ' where the 
ejectment was upon a proviso for re-entry if the lessee should 
assign or underlet, it was ruled by Lord Ahanley, C. J., that 
if a person was found in possession, acting and appearing as 
tenant, it was sufficient /inmayhcte evidence of an underlet- 
ting, to call upon the defendant, (the lessee,) to show in 
what character such person was upon the premises ; an'd 
(hat the declarations of such person were admissil^le in evi* 
dence against the le8see*(2;) 

If the claimant is the assignee of the reversion, after prov- 
ing the forfeiture, evidence must be given that he was en- 
titled to the reversion at the time the forfeiture was com- 
mitted,(^) and if possible, of the mesne assignments from the 
original lessor. These mesne assignments, however, will 
be presumed, if the original lease be for a long term, and 
the possession of the assignee have continued for a consi- 
derable time.(2:) 

« 

When the ejectment is brought for the forfeiture of a 
mortgage, if the mortgagor is the defendant, the mortgage 
deeds are the only evidence required, because a man can- 
not set up any title inconsistent with his own deed. And if 
the ejectment be against a third person, who holds the mort- 
gaged lands as tenant to the mortgagor, or mortgagee, it will 
be only necessary in addition to the proof of the mortgage 
deeds, to give evidence of such tenancy, and either of its 

{x)Dot^^.mnMeyiY.ttkkofky^(i {z) Earl, d. Godwint ▼. BnaOer, 
Esp. 4. W. Black. 1228. 
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regular determination, or of the mortgagor himself having 
been in possession of the lands at the time of the mortgage, 
and of the tenancy being unacknowledged hf the mortga* 
gee.(a) If, however, such third person hold the lands by 
a title adverse to that of the nK>rtgagor, levidence of the 
mortgagor's title will of course be required. 

When the lord of a manoif- brings an ejectment for a for- 
feiture, he must prove that he was lord at the time of tiie 
forfeiture committed, and that the person, who is alleged to 
b*ave committed the forfeiture, has been admitted tenant 
on the rolls of the manor. Proof of the admittance of the 
father, and of the descent to the copyholder as son and 
heir, and payment of quit-rents by him, will not be suffi- 
cient evidence : the tenant must be himself admitted, for 
nothing vests in a copyholder which he can forfeit, before 
admittance apd entry. The act of forfeiture must of course 
also be proved ; but proof is not required of the present- 
ment of the forfeiture, nor of the entry, or seisure, of the 
lord.(6) 

When the lord seises the land as forfeited pro de/ectu tt- 
Tuntisj if he seise ahsolviely^ he must prove a special cus- 
tom in the manor entitling him to do so ; but if he seise 
only quousque^ the custom need not be proved, and an abso- 
lute seisure unwarranted by the custom, cannot afterwards 
be set up as a seisure quousque.ic) He must also prove, 
that the regular proclamations have been made, and in one 



(a) Kttckr. HdUfDoug, 21. Thun- 11 East, 66. B. N. P. 108. ti nde 

der, d. Weixvery v. Belcher, 3 East, Walk. Copy. v. i. 324. to 363. 

449. Birch v. Wright, 1 T. R. 378, (c) Lord Salisbury's case, 1 Lev. 63. 

ArUt, 106. S. C. 1 Keb. 287. Doe, d. TVirran^ 

(6) Bot, d. Jeffreys, v. Hiiks, 2 v. £fe«tV, 3 T. R. 162; 
Wils. 18. DQ$i d. F9lqf, t. Wiis&n^ 
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iteport of Lord Salisbury'' s case, it is said, that the procla- 
mations must be proved by t?tra toc^ evidence, and that the 
entry thereof on the Court rolls is pot sufficient \{d) but no 
mention is made of this point in another report of the same 
case,(e) nor does it appear in a late similar decision, that 
any evidence of this nature was required. (/) 

» 

A lord of a manor cannot maintain ejectment for mines 
upon his manor, without proof that he has been, actually 
possessed of them within the last twenty years ; because 
ihey are a distinct possession from the manor, and may be 
of different inheritances. (g) And a verdict in trover, for 
lead dug out of them, will not be evidence of the possession 
of the mines ; for trover may be brought on property with* 
out possession.(A) 

The doctrine pf presumption extends to copyhold lands, 
and upon proper evidence an enfranchisement of them may 
be presumed even against the crown, (i) 

Secondly, Of the evidence on the part of the defen- 
dant. 

The principle that a claimant in ejectment must recover 
•n the strength of bis own title, is now so clearly establish- 
ed that little can be said respecting the evidence necessary 
on the part of the defendant. The lessor of the plaintiff 
must always, in the first instance, make out a clear and sub- 
stantial possessory title to the premises in question ; and 
the defendant's evidence is altogether confined to falsifying 

((QlKeb. 287. (g) filcft v. JoAfWon, Stran. 1142. 

(«) 1 Lev. 63. (h) B. N. P. 102. 

(/) Doe, d. Tarrma, v. HeUiert 3 (») Roe, d. Johrmth ▼• irelaridf 11 

T.R. 162. . East, 280. 
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his adversary's proofs, or rebutting the presumptions which 
may arise out of them. He needs not show that he has 
himself any claim whatever to the premises, nor even give 
evidence of a title in a third person ; it is suflSicient if he 
make it appear to the jury, that a legal and possessory title 
does not subsist in the plaintiff's lessor. Thus, when the 
lessor claims as heir, he rhay show a devise by the ancestor 
to a stranger; that by a particular custom another, and not 
the claimant, is the heir ; that the claimant is a bastard ; or 
any other circumstances which will invalidate his title. la 
like manner, when the lessor claims as devisee, the defen- 
dant may show, that the will was obtained by fraud ; that it 
was not duly executed ; that the testator was a lunatic ;[3] 
that the lands (if copyhold) had not been ^properly surren- 
dered; and so forth. And as the same principle holds^ 
whatever be the title of the claimant, any particular direc- 
tions respecting the defendant's proofs are altogether unne- 
cessary. It is sufficient to observe generally, that the de- 
fendant's evidence entirely depends on the nature of the 
proofs advanced by the plaintiff's lessor, and needs in no 
case to be extended beyond the rebuttal of them. [4] 



[3] The sanity of a testator is presumed until the contrary appears ; but if 
a mental derangement has been proved, it is then incumbent on the devisee 
to show a lucid interval at the time of executing' the will. Jackson v. Van- 
deusen, 5 Johns. 144. 

.Evidence of an opinion expressed by a devisee, that a testator was not of 
flound mlndi is inadmissible to show his ineanity} when other devisees claim 
under the same will. Phelps v. Hartwell, 1 Mass. Rep. 71. 

The subscribing witnesses to a will may testify as to the opinion they form- 
ed of the testator's mind at the time of executing the will. PooU v. Richard' 
«m, 3 Mass. Rep. 330. But oth^r witneasesi whether professional men or 
othersi cannot state their opinions, unless they state particular facts on which 
their opinions are predicated: Dickinson v. Barber , 9 Mass. Rep. 225. Buck- 
minster v. Perry, 4 ibid. 593. Haihom v. King, 8 ibid. 371. 

[4] Before dismissing the subject of evidence in ejectment, it may be ai 
use to the student to state how far, by our decisions, parol testimony is ad- 
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CHAPTER XL 



OF THE TRIAL AND SUBSEQUENT PROCEEDINGS. 



THE claims of the several parties being prepared for the 
decision of a jury, by means of the fictions, conditions and 



missible to explain those written instruments which are generally the ' evi- 
dences of title in this action. 

Parol evidence is admissible to explain a latent ambig^iity, but will not be 
received to explain a patent ambiguity. Mann v. Manut 14 Johns. 1. 

Parol evidence is inadmissible to contradict the effect of a deed^ 6r to ex- 
plain any patelnt ambiguity, but it may be received to explain latent ambigui- 
ties, ex. gr, the land and monuments may be located by parol. Paine v. 
M*Intier, 1 Mass. Rep. 69. Revere v. Leonard, ib. 91. Watson v. Boylston, 6 
ib. 411. Storer v. Freeman, 6 ib. 435. King v. King, 7 ib. 49^. .^/6cc V. Ward, 
8 ib. 83. Twmsmd v. WUd, 8 ib. 146. 

Parol evidence is inadmissible to show that an execution bad been with- 
drawn, and the levy abandoned, in contradiction to the sheriff's deed. Jack- 
ton V. Babeoek, 17 Johns. 167. 

Parol evidence is inadmissible to show that a boundary line is incorrectfy 
described in a deed. Jackson v. Bowen, 1 Caines' Rep. ^8. 

Evidence of usage cannot be received to explain a deed that is neither am- 
biguous nor equivocal. Corlelyou v. Van Brandt, 2 Johns. 357. 

But where an ancient deed was equivocal, the usage of 'the parties was ad- 
mitted to explain it. Livingston v. Ten Broeck, 16 Johns. 14. Codman v. 
WinslotD, 10 Mass. Rep. 146. 

Parol evidence is inadmissible to show that part of the premises contained 
m a deed were intended to be excepted. Jackson y. Crojf, 12 Johns. 427. 

It cannot be admitted (;o show that a lease, in the name of one person, was 
intended for the, benefit of another. Jaekson v. Foster, 12 Johns. 490. 

Parol evidence was received to show that ft patent to David Hungerford 
was intended for Daniel Hungerford. Jaekson v. Stanley, 15 Johns. 133. 

But in this case, by a subsequent legislative s^ct, Daniel Hungerford was 
declared to be the person intended. Ibid. • 

Ii^ Jaekum y. Lawtinh (10 Johns. 23.) it was heldi that parol evidence could 
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« 

proofs, described in the precediog chapters, the trial wiih 
its incidents, and the subsequent proceedings, will now oc- 
cupy our attention.[5] 

The death of the lessor of the plaintiff, although he be 
only tenant for life, wiU not abate the action, nor can it be 
pleaded j9uw darrien continuance^ because the right is sup- 
posed to be in his lessee, (the plaintiff,) who may proceed 
for the daniages occasioned by the supposed ouster, although 
he cannot obtain possession of the land ;(j) but a trial of 

(j) Tknutaut, d. Turner, v. Grei^t Stran. 1066. 



uot be given I that a prior patent was issued to' A. by mistake, until it was 
avoided in a regular manner b^ scire facias. 

Where a patent has been granted to George Houseman, but George Hosmer 
was the grantee intended, this is not such, a latent ambiguity as will autho- 
rize the admission of parol evidence to explain the patent. {Thompson, J., dts* 
senting.) Jetckson v. Hart, 12 Johns. 77. 

A deed, purporting to be an absolute conveyance, cannot be avoidod by 
parol Evidence of usury, or of any trust or condition not expressed in such 
deed. Flini v. Sheldon, 13 Mass, Rep. 443. 

The courts of Massachusetts have ruled, that parol evidence is admissible 
to aid the construction of a conveyance, so far as to provfe the state of facts 
existing at the time of the conveyance. Leland v. Stone, 10 Mass. Rep 459. 
Fowle v. Bigelow, 10 Mass. Rep. 379. 

The declarations of a grantee cannot be admitted to show that land, in- 
oluded in a conveyance, was not so intended by the parties. Pmne v. M^Intierj 
I Mass. Rep. 69. 

[5] The Court has no power to compet the defendant to consent to a sar- 
vey of the premises iii his possession. Jackson v. Hogeboom, 9 Johns. 83. 

But where plaintiff refuses to permit a survey to be made, the Court will 
gtay proceedings, or the judge at the circuit will postpone the trial until he 
does consent. Jackson v. Murphy, 3 Caines' Rep. 82. 

To supersede the necessity of a view, it seems the Supreme .Judicial Court 
of Massachusetts have adopted the practice of having a plan taken under rule 
of court, by a sworn surveyor and chain-bearers, who are to give notice t« 
the parties of tlie ezecutibn of their trust. Gerriskv. Bearce, 11 Mass. Rep. 
198. ' 
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this nature is unknown in practice, for the damages in eject- 
ment are only nominal, and if the plaintifTbe nonsuited from 
the refusal of the defendant to appear at the trial, the exe- 
cutor of the lessor will not be entitled to his costs, for the 
consent rule is merely personal.(A:) 

When the defendant refuses at the trial to confess lease, 
entry, and ouster, the plaintiff must be called and nonsuited, 
and the cause of the nonsuit specially indorsed upon the 
posiea ; and the lessor of the plaintiff will then be entitled 
to have judgment entered against the casual ejector.(/) 
With respect, however, to the time of entering this judg- 
ment, a considerable difference prevails between the prac- 
tice of the Court of King's Bench, and of the Common 
Pleas : the judgment being signed, and the execution taken 
out, in the latter court, immediately after the entering of 
the nonsuit, and, in the former, not until the day in bank 
when the posiea is returned, (m) 

It is to be regretted that two of the superior courts of' 
the kingdom should differ upon a point so essential to the 
regular administration of justice 5 but it is not easy to de» 
cide which is the more eligible mode of proceeding. By 
the practice of the Court of Common Pleas, a more early 
possession is given to the plaintiff (in some cases of nearly 
four months ;) and this seems a just punishment upon the 
defendant, for refusing to perform his previous promise ; 
whilst, on the other hand, it is said by the Court of King's 
Bench, that the defendant may possibly have some good 
reason for not confessing, as, for example, ^ant of due no* 



{k) Thnistout v. Bedwdlj 2 Wils. 7. (m) Docyd. Palftierston^y. Cepelandf 
(/) Turner v. Bamaify, Salk. 269. et Throgmorton, d. Fair/ax, r. Mwtti: 
Appen. No. 33. fey, 2 T. R. 779. 

37 
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ttce of trial, and that it is but fair he should have an oppor- 
tanity of assigning such reason to the Court. 

If the defendant refuse to appear, the proceedings are 
the same whether he be tenant or landlord ; and the motion 
for judgment against the casual ejector, on a nonsuit for 
want of appearance, is absolute in the first instance.(n) 

If there be several defendants, and sotne of them refuse 
to appear and confess, it is the practice to proceed against 
those who do appear, and enter a verdict for those who do 
not, endorsing upon the postea^ that such verdict is entered 
for them, because they do not appear and confess ; and the 
plaintiff's lessor will then be entitled to his costs against 
such defendants, and to judgment against the casual ejector 
for the lands in their possession.(o) 

If there be any material variance between the issue and 
the record, it seems that the defendant should nevertheless 
appear at the trial, and afterwards move the Court to set 
aside the verdict for the variance ; because if he do not 
appear, he is out of court, and cannot afterwards properly 
move to set aside the nonsuit ; yet, upon a motion of this 
nature, the Court did, in one case, grant the rule upon 
payment of costs,(;?) and in another case staid the pro- 
ceedings, (y) 



(n) Styles, d. Redheadf ▼. Oaketf the demise, he could not maintain hb 

Barn. 182. Fenn, d. RickattsoUf t. declaration. The present practice 

Marriotty Barn. 186. was adopted in the reign of WiUiam 

(o) Claxmore v. Searh, Ld. Raym. III. (Haddock's case, 1 Vent. 356.) 

729. B. N. P. 98. Formerly, if some Fagg v. Roberts, 2 Vent. 196^ 

of the defendants did not appear, the (p) Jones, d. Thomas, v. Hengestf 

plaintiff was nonsuited iZs to all ; be- Barn. 176. 

cause all the defendiojts not admitting (q) Law ▼. IVallis, 1 Barn. 166. 
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In a case where the demise was laid on a day not come 
at the time of the trial, the defendant was notwithstanding 
obliged to confess, as the plaintiff would otherwise have 
been nonsuited, and have been entitled to judgment against 
Ae casual ejector.(»*)[6] 

If the property litigated be of great value, and difficul- 
ties are likely to arise in the course of the trial, the Court 
will grant a trial at bar ; and the motion for this purpose 
may be made by either party. But the mere value of the 
premises,(*) or the probability of a protracted trial, will 
not be sufficient to induce the Court to grant the applica- 
tion; difficulty must concur; and, therefore, the motion 
must be supported by an affidavit, stating " the value per 
annum of the estate ; that many witnesses are to be pro- 
duced on each side ; that the title of the lessor of the plain- 
tiff will* depend, as the case may be, on an intricate course 
of descent, or the legal operation of deeds ; that various 
points of law, and other questions, will necessarily arise at 
the trial ; and that the cause, therefore, should be tried at 
the bar of the Court, by a special jury of the opunty where 
the estate lies, if the Court shall so tliink fit, and not before 
any one judge of assize.'' 



(r) Mon. Ld. Raym. 728. tt Smedlf {s) Lord Sandwiches casCi Salk. 648. 
d. Bakery v. CoUj Burr. 1 159. 



[6] Id ejectment broaght on the forfeiture of a lease, the Court will com- 
pel the plaintiff to deliver a bill of particulars of the breaches of the covenant 
on which he intends to relj. So, if the plaintiff declare generally in eject- 
menti and the defendant have any doubt what lands the plaintiff means to 
proceed for, he may call upon him by a judge's order to specify them. And, 
on the other hand, the plaintiff may call on the defendant to specify for what 
he defends, when that is not ascertained by the consent rule. Doe v. Hu//, 
7 Term Rep. 332. n. (a.) Tidd's Pract. Vol, I. 536. 
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It has been said, that the rule is not to allow a trial at 
bar in ejectment, unless the value of the lands be a hun- 
dred pounds per annum \{t) and in some authorities it is 
laid down, that it is not sufficient to swear generally, that 
the cause is expected to be difficult, but that the particular 
difficulty, which is expected to arise, ought to be pointed 
out, to enable the Court to judge whether it be sufficient.(t«) 
And, in a recent case, the Court refused a trial at bar, on 
the mere allegation of length, and probable questions of 
difficulty in a cause respecting a pedigree.(x)) 

In other actions, a rule for a trial at bar is never granted 
before issue joined ; but as the issue in ejectment is very 
seldom joined until after the end of term, when it would be 
too late to make the application, the motion in this action 
may be granted even before appearance. (w?) 

As the granting of a trial at bar is a favour conferred 
upon the applicant, the courts exercise the power of annex- 
ing equitable conditions to their grant. Thus, where, on 
an application made by the defendant for a trial at bar, it 
appeared, on showing cause against the rule, that the lessor 
of the plaintiff was unable to bear the expense, and that 
one of his witnesses was above* eighty years of age, who 
might die before a trial at bar could be had. The Court 
granted the application, but said, that as it was a favour 
asked by the defendant, they would lay him under terms, 
that if he succeeded, he should only have nisiprius costs, 
but if the lessor of the plaintiff were to succeed he should 
have bar costs, and that thie old witness should be examined 

(/) Goodright v. Wood, 1 Barn. 141. (v) Tidd, 768. 

(m) Rex V. Burgesses of Caermar- {w) Rot, d. Clwlmondl&yf v. Jke, 

then, Say, 79, 2 Lii. P. R. 740. Good- Brfm. 466. 
right T, Wood, 1 Barn. 141. 
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-on interrogatories, and her deposition read, if she should 
die before the trial* It was also, by consent, made part 
of the rale, that the cause should be tried by a Middlesex 
jury, instead of one from Norfolk, where the premises were 
8ituated.(x) And, in another case, where the lessor of the 
plaintiff had had a rule for a trial at bar, but having laid 
the demise by a wrong person, had discontinued the ac- 
tion, and brought a new ejectment ; the Court would not 
grant him a second rule for a trial at bar until he had paid 
the costs of the former ejectment.(y) 

* After verdict, the successful party is, of course, entitled to 
the judgment of the Court; but the same time is allowed 
to the other party to move for a new trial, or an arrest of 
judgment, in ejectment, as in other actions* [7] 

t 

The courts will seldom grant a new trial in ejectment, 
when the verdict is given for the defendant, because all 
parties remaining in the situation they were, previously to 
the commencement of the action, the claimant may bring 
a second ejectment without subjecting himself to additional 
difficulties ; but this principle does not apply when the 
verdict is given against the defendant* The possession is 
then changed. The defendant in the first ejectment be- 
comes the plaintiff's lessor in the second, and is obliged 
to give evidence of his own title, instead of merely rebuts 
ting the claim set up by his opponent ; and as this is a point 

• 

(x) Holmes, d. Brovm, ▼. Browttf (y) Lord Coning^*g case, Stnui* 
Bougr. 437. 548. 



[7] The Supreme Court of PennsylvaBia have ruled, that two verdicts the 
tame way in ejectment are no bar to a new trial, where there is ground to 
apprehend that the jury hare erred, and that the statute of limitations would 
defeat a new wut. Umu t^MUiMl ▼. MUcheUf 4 Bin. 180. 
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of material consequence to him, " the courts (to use Lord 
Mansfield? s words) rather lean to new trials on behalf of 
defendants in case, of ejectments, especially on the footing 

of surprise."(^) 

Or THE Judgment. 

By the judgment in ejectment, the plaintiff's lessor ob- 
tains possession of the lands recovered by the verdict, but 
does not acquire any title thereto, except such as he pre^ 
viously had« If, therefore, he have a freehold interest in 
them, he is in as a freeholder ; if he have a chattel interest, 
he is in as a termor ; and if he have no title at all, he is in 
as a trespasser, and liable to account for the profits to the 
legal owner, without any re-entry on his part ;(a) the ver- 
dict in the ejectment being no evidence in a subsequent 
action, even between the same parties.(6) Since, however, 
the claimant has a mere possession given to him by the 
judgment, it may be asked how he can become seised ac- 
cording to bis title, if he have more than a chattel interest 
in the land. This is effected by another fiction. It is a 
rule of law, that when a man, having a title to an estate, 
comes into possession of it by lawful means, he shall be in 
possession according to his title ; and, therefore, Yihbn pos- 
session is once given by the sheriff, the possession and title 
are said to unite, and the plaintiff's lessor holds the lands 
according to the nature of his interest in them. 

As the judgment is grounded on the verdict, it ought not 
to be entered up for more land, or for different parcels, than 
the defendant was found guilty of by the verdict, though a 

{z) C/j/merv.Li/f^r, lW.Blk.a45. (a) Taylor^ d. Aikitu^ t. Hwrd€^ 
348. Burr. 60 90 U4. 

(6) Ck9kt T. BoweUt 1 Mod. 10. 
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variance between the verdict and judgment, occasioned by 
the misprision, or default, of the clerk in entering the judg- 
ment, is not fatal, but may be amended by the Court, eveix 
after a writ of error brought. (c) 

The Courts, indeed, after judgment, make every possible 
intendment in favor of the claimant ; and if the title declar- 
ed on can by any means be supposed to exist, consistently 
with the judgment, such judgment will be supported. Thus, 
where two demises were laid, by different lessors, of the 
same premises for the same term, both as to commence- 
ment and duration, and the judgment was, that the plaintiff 
recover his terms in the premises ; and it was objected, that 
both lessors could not have a title to demise the whole : 
and that, therefore, there was an inconsistency in the judg- 
ment, and that it did niot appear which of the lessors' rights 
was established ; the Court affirmed the judgment ; biecause, 
after a verdict, a bare possibility of title consistent with the 
judgment is sufficient, and tlie two lessons might have been 
joint tenants, and yet refuse to join in a lease.(e{) In like 
manner, where the declaration contained two distinct de- 
mises, by two different lessors, of two distinct undivided 
thirds, and judgment was given, that the plaintiff " do re^ 
cover his said ierms^^^ and on error it appeared, (from the 
facts i^tated in a bill of exceptions to the judge's directions 
cfn a point of law,) that the ejectment respected only one 
undivided third, the judgment was held well enough, when 
the point was only raised on a bill of exceptions, and semble 
that it would have been well even on a special verdict.(e) 
Upon the same principle, when in an ejectment on two se- 

(c) Mason v. Fox, Cro. Jac. 681, (e) Rotoet d- Boyee, v. Power, 2 N. 
Appendix, No 34. R 1. 35. 

(rf) Morres v. Bony, Stran. 1180. 
Ante, 187. 
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Veral demises of two separate parcels of lands, the judgment 
was entered, that the plaintiff do recover his term^ and an 
abjection was taken, that it should have said, that the plain- 
tiff do recover his terms ; the Court said they would extend 
the word term to his term in A.^ and his term in B., and af- 
firmed the judgment.(/) And where the ejectment was 
upon two demises, by different lessors, and the second de- 
mise was, " of the aforesaid premises," and judgment was 
entered for the plaintiff as to the first demise, and the de- 
fendant as to the other ; and it was objected, that from not 
stating the second demise to be of " other premises^^^ the 
judgments were contrary to each other, inasmuch as the 
defendant was put without day, as to the same premises for 
which the plaintiff recovered, the Court affirmed the judg- 
ment, and construed the aforesaid premises which the second 
lessor demised to mean the term in the premises.(g) So, also, 
where the plaintiff in ejectment declared upon two demises 
of several lands, by several parties, but laid only one, hahen* 
dum, namely, habendum tenementa prmdicta, so demised by 
the aforesaid several parties, for seven years, and it was as- 
signed for error, that the declaration was ill for want of 
another habendum ; for that the verdict was general, and it 
was uncertain to which demise the single habendum related, 
the Court held, that reddendo singula singulis, it was well 
enough. (A) Where, also, the declaration was for lands, 
and common of pasture generally, without stating the com- 
mon to be appendant, or appurteliant, it was intended after 
verdict, on a writ of error, to be such common as ejectment 
could be maintained for.(t) And where the ejectment was 
for one messuage, or tenement, and four acres of land to 

(/) Worrall r. Bentf Strao. 835. Vept. 214. S. C Carth. 224. S. C. 

(g) Fisher v. Hughes, Stran. 908. Comb. 190. 

(/f) Slaboume v. BengOi 1 Ld. (i) Newman t. Holdmyfadf Straa. 

Raym. ^l. Moore v. Fursdefit 2 64. Ante, 17n 
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the same belonging, the words " to the same belonging" 
were held to be void ; for land cannot properly belong to 
a house, and then it is a declaration of a niessuage or tene- 
ment, and four aci*es of land, which, though it be "void for 
the tenement, is good for the land; for which the plaintifi^ 
upon releasing the dfamages, had judgment. (y) 

Upon a similar principle, where the plaintiff, in the Jirst 
year of his present majesty's reign, declared upon a demise 
' made in the thirty-third year of his present majesty, the 
Court held, that it was well enough after verdict ; because 
it was only a title defectively set out, and there could be 
no doubt but that a. proper title was proved at the trial.(A:) 

If the plaintiff obtain a verdict for the whole premises 
demanded, the entry of the judgment is, that the plaintiff 
recover his term against the defendant, of and in the pre» 
mises aforesaid, or that he recover possession of the term 
aforesaid. And this form is also used where a moiety, or 
other part, of the whole premises is recovered ; as, for ex- 
ample, when the plaintiff declares for forty acres in .^.j 
and recovers only twenty ; and it is at the lessor's peril that 
he take out execution for no more than he has proved title 
to. But where the verdict is for some parcels and not for 



(i) ^oorf T. Payne, Gro. Eliz. 186. pugnant; that even the verdict coald 

In an old case, where the plaintiH* not help it, the land mentioned in the 

declared on a lease of a hoase, ten declaration being so.difTerent from 

acres of land, twenty acres of mea- that mentioned in the pemomen. , 

dow, and twenty acres of pasture, by (Anon. Yelv. 166.) But quiBre, if 

the name of << a house an<l ten acres such a verdict would not now be 

of meadow, be the same more or good for the ten acres ? 
less," and had a verdict, the judg'- (k) Small^ d. Betkerf v. Cole, Burr, 

tnent was arrested; because the de- 1159. 
Clara t ion was so uocertam and re- 

38 
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all, or part of all, as where the plaintiff declares for lands iH 
A.^ and lands in B., and the defendant is found guilty in 
A. only, the judgment(/) is, that the plaintiff recover his 
term in A, ; and as to the other part, whereof the jury ac- 
quitted the defendant, that the plaintiff be in mercy, and 
that the defendant go thereof without day.(w) 

If the defendant be acquitted of part, and judgment be 
entered, quod defendens sit quietus quoad, that part whereof 
he is acquitted, this is error ; for the judgment in this ac- 
tion is not final, as in a writ of right ; nor does it protect the 
defendant from any further suit, but only acquits him against 
the title set up by the plaintiiOfin the action,(n) 

If a sole defendant die after the commencement of the 
assizes and before verdict, or after verdict and before judg- 
ment, it will not abate the suit ; nor can his death be al- 
leged for error, provided the judgment be entered within 
two terms after the verdict, (o) 

When there are several defendants, and one of thetn dies 
at aay time before judgment, the lessor may proceed against 
the survivors, upon suggesting the death(/>) of such defen- 
dant upon the plea roll : the suggestion need not also be 
entered upon the nisi prius roll ; for it is sufficient if it there 
appear to the judge, what he is to try, and between whom ; 

(f) As an ejectment is an action of v. Clerkf Carth. 390. S. C. 5 Mod. 

trespass vi et armiSf the judgment 285.) 

before the statute of 5 and 6 W. & M. (m) Judgment Book, 72, 73. 

c. 12. used to run quod deferujlens capU (n) Taylor ▼. Wilborty Cro. EUa. 

aiur; but, since that statute, such en- 768. 

try 18 no longer necessary. (Linsty , (o) 17 Car. II. c. 8. 

(p) 8 and 9 WiU. UI. c. 11. s. 7. 
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aor need the judgment say, qtiod qutzrens nil capiat per breve 
against the dead defendant.(9)[8] 

If one of several defendants die before verdict, it is the 
better way to suggest his death on the roll before the trial, 
and to award a vemre to try the issue against the surviving 
defendants *^{q) although where in such case the venire was 
awarded against all, upon su^esting the death of the one 
upon the roll after the verdict, the plaintiff had judgment 
for the whole against the others,(r) But if the lessor pro- 
ceed to trial, and obtain judgment against all the defen- 
dants, without such suggestion, it is error, because there 
can be no verdict, or judgment, against a person not in be- 

The entry of the judgment, notwithstanding the death of 
one of several defendants, ought to be general, that the 
plaintiff recover his term in the premises against the survi- 

(y) Far Y. Denn, Burr. 362. («) Gilb, Eject 98. 

(r) Gru V RoUe, Ld. Raym. 716. 



[8] In ejectment, where defendants sever in pleading, and enter into se- 
parate consent rules, the notices and pleadings must continue to be entitled 
against all, but each party must be served with a notice. Jackson v. Cooper, 
1 Caines' Rep. 19. 

Where several defendants plead jointly, plaintiff is bound to prove a joint 
possession ; and if it appear that two of the defendants held in severalty, and 
the others jointly, plaintiff can have judgment only against those holding joinV 
ly, and the defendants holding in severalty will be entitled to judgment, for 
otherwise those holding in severalty would be liable for the mesne profits of 
the whole. Jackson v. Hazeru, 2 Johns. 438. 

In a subsequent ease, however, (JacA;«on v. Woods^bZohnz, 281.) Ken/,C J.> 
says, *• perhaps the doctrine in Jackson v. Hazm, was pressed too far," and 
decided, that in ejectment against five defendants, where the jury found them 
separately guilty, as to the part separately occupied by each of them, the 
plaintiff was entitled to judgment against all the defendants severally, accord^ 
ing to the verdiet. 
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Irors ;(^) but execution must not be taken out for more than 
the plaintiff has a right to recover. 

It seems, that if the defendants make a joint defence for 
the whole land demanded, and one of them die, execution 
may be given of the whole, because the whole interest comes 
by survivorship to the others, and therefore the plaintiff 
hath still persons before the court to defend the whole ; but 
that where each of the defendants makes a defence for part 
only, the plaintiff, upon the death of one of them, must not 
take out execution for the part in his possession, because 
they are in the nature of distinct defendants, and conse- 
quently, as to that part which was defended by the person 
deceased, there is no person in court against whom judg- 
ment can be given, or execution taken out.(u) 

If an ejectment be brought against baron and /erne, and 
the plaintiff have a verdict against both, but, before judg- 
ment, the husband dies, the plaintiff, on suggesting his death, 
may have judgment against the wife ; because (having been 
found guilty of the trespass) she must have obtained the 
Unlawful possession jointly with her husband, or have had 
the whole possession in her own right ; and in either case, 
the possession is wholly in her on the death of her hus- 
band. (i?) 

Op the Costs. 

When the action is undefended, and judgment is entered 
against the casual ejector, the only remedy which the lessor 
of the plaintiff has for his costs, is an action for mesne pro- 



(0 Farv. Dentiy 1 Burr. 362. 
(u) GUb. Eject. »8. 



(r) Righif ▼. Lee, Cro. Jac. 366w 
lee V. Rotpkeletff I Roll. 14. 
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iitBi^ in which, at the discretion of the jury, they are reco*- 
yerable as consequential damages* 

When the party interested appears and eiiters into the 
•Qnsent rule, and afterwards at the trial refuses to confess, 
he is liable, upon such consent rale, to the payment of costs, 
and an attachment may be is^ed against him if he refuse 
or neglect to pay them ;{v>) but no writ of Jieri facias j or 
capias ad satisfaciendum^ will in this case lie, because the 
judgment in the ejectment is against the casual ejector. (a;) 

When there are several defendants, some of whom ap- 
pear at the trial and confess, but others do not appear, and 
a Terdict is found against those who do appear, each defen- 
dant is liable for the whole costs, and the plaintiff's lessor 
may tax them all against any one or all of the defendants 
^X the same time ; that is to say, upon the postea against 
those who appear, and upon the consent rule against those 
who do not appear ; and if after satisfaction from one defen- 
dant for the costs, he take out execution against another, 
the Court will interfere to prevent it. But it seems he can- 
not separate the cdsts, and tax part of them against one de- 
fendant, and part against another.(^) 

If the lessor of the plaintiff die before the commission* 
day of ^he assizes, and the plaintiff be nonsuited by reason 
of the defendant's refusal to confess, the lessor's represen- 
tative cannot recover a«y costs ; because the consent rule 
is merely personal^ and does not extend to the representa- 
tive i{z) but where the plaintiff's lessor died after the trial, 
the defendant was compelled by the Court to pay to his 

(w) Turner v. Barnab^y 1 Salk. Q/) ThrustouU d. Wilson, v. Foot: 
259 B. N P. 335. S. C. Barn. 149. 

(x) Goodrighi v. Vke, Bara. ^82. («) Tkntstmt v. Bedwdl, 2 Wils. 7. 
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representative the costs, which had been taxed it/ conserU 
upon the consent rule* (a) 

When the tenant appears, and there is a verdict and 
judgment against him, execution may be taken out thereon 
for the costs, as in ordinary cases ; and the lessor of the 
plaintiff may have a capias ad satisfaciendum, or a Jterifa- 
ciasj for the costs, and an habere facias possessionem for 
the possession, separately, or in one writ at his pleasare.(fr) 

When the judgment in ejectment is against a feme sole^ 
who marries before execution, the plaintiff ^s lessor should 
sue out an habere facias possessionem in the maiden name 
of the defendant for the land, a^nd then proceed by scire fa* 
eias against the husband and wife for the CQsts*(c) 

When the landlord is made defendant without, the tenant, 
the judgment to recover the possession is against the casual 
ejector ; but, nevertheless, as there is a jud^ent in exis- 
tence against the landlord, execution may be taken out 
thereon for the costs .(cI) 

It may be collected from the case of Gulliver v. Drink- 
water ^(e) that, independently of these remedies, the lessor 
may, in all cases, recover the amount of his taxed costs(/) 
in an action for mesne profits ; but that the Court will not 
interfere to assist him, if the jury do not include such costs 
in their damages, when the lessor Height have proceeded for 
them in a different manner. 



(a) GoodrigfU v. HoUoUi Barn. 119. (c) Dot, d. Ta^art, ▼. BvJtt^y^ 
Post, 321. M. & S. 567.-~Appendix, No. 42. 

{h) Appendix, No. 86, 37, 38, 39, (cQ Appendix, No. 36. 
40. (c)2T. R. 26h 

(/} Do$ T. Dam^ I Esp. 868. 



or THE COSTS. 303 

When the proceedings are in the Court of King's Bench, 
and a verdict is fottnd for the defendant^ or the plaintiff is 
nonsuited for any other cause than the defendant's not con- 
fessing lease, &c. the defendant must tax his costs on the 
postea^ as in other actions, and sue out a capias ad satisfa-' 
ciendum^ ov fieri facias^ for the same against the plaintiff ; 
and if, upon showing this writ under seal to the lessor, 
serring him with a copy of«the consent rule, and demand- 
ing the costs, the lessor do not pay them, the Court will, 
on an affidavit of the facts, grant an attachment against 
him.(g)[9] 

I 

I 

When the proceedings are in the Court of Common 
Pleas, it is the practice in such case, for the pjrothonotary 
to* tax the costs upon the postea, and mark them upon the 
consent rule. This rule is then shown to the plaintiff's 
lessor, and at the same time the costs are demanded of him 
by the defendant personally, or by his attorney named in 
the rule ; and, upon affidavit of such demand, and of the 
lessor's refusal to pay the costs, an attachment may be ob- 
tained.(A)[l] 

(g) Tily V. BdUyt M. 6 Geo. 11. Manffield, C. J. expressed a hope that 

(h) Imp. C. B. 6 Ed. 654. In a nothing so absurd as a capias ad satis-' 

recent case in the Common Pleas, in faeitndvm against the nominal plain- 

which the parties had pursued the tiff, would ever again be heard of. 

practice of the Court of King's Bench, Doe, d. Prior, v. SaUer, 3 Taunt 485, 



[9] If a person be let in to defend on payment of costs, and after entering 
into the consent rule keep out of the way to avoid being served with a copy 
ef the ecu sa. against the casual ejector, a rule will be granted to show cause 
i^hy an attachment should not go against him, and that service of the rule at 
the defendant's house shall be sufficient. Jackson v. Sliles, 2 Caines' Rep. 368. 

[1] On application for attachment for costs, for not confessing lease, entry, 
and ouster, the affidavit must show an authority to demand them given by 
the lessor. Jackson v. StUeSf 3 Caines', 140. 
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When there are several defendants and one or more of 
them is, or are, acquitted by the verdict, he, she, or they, 
will, by the provisions of statute 8 & 9 W. and M. c. IK 
be entitled to costs, unless the judge shall certify in open 
court, that there was good cause for making such person 
or persons defendant or defendants.(i) 

When the lessor of the plaintiflfis a peer, no attachment 
will be granted against his person ; but the Court will grant 
a rule to show cause, why an attachment, as to his goods 
and chattels, should not be issued, and, if necessary, will 
make that rule absolute. (y) 

If the lessor of the plaintiff die after issue joined and be- 
fore trial, or even after trial and before payment of cosis, 
the defendant cannot recover his costs against the repre- 
sentative, the consent rule being, (as already mentioned,) 
merely personal ; and it seems immaterial, whether the de- 
fendant's claim arises from a verdiqt in his favor, or from 
the plaintiff's being nonsuited upon the ^merits. (A;) 

In a case where baron and^eme were lessors in ejectment, 
and the barqn died after entering into the rule, ihefeme was 
held liable to the payment of the costs ; because they were 
to be paid by the lessors of the plaintiff, and both of them 
were in the lease*(/) 

Where the lessor of the plaintiff was an infant, and hii 

(f) The provisions of this statute (J) Thomby v. Fleetwood, Cas. Pr. 

seem scarcely applicable to the pre- C. P. 7. 

gent mode of conducting; ejectments, {k). T/irustout v. Bedwell, 2 Wils. 7. 

for how can it be said, that he who Doey d. Linloti v. Fordj 2 Smith, 407. 

was made a defendant at his own re- (/) Morgan n Slapd^f 1 Keb. 827. 
quest, was made so without good 
cause! 
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lessee was nonsuited, and 50/. costs were given to the de- 
fendant, and the infantas father, who prosecuted the suit, 
was dead, the Court made a rule, that the lessor should 
pay the costs ; yet, says the hook, it was douhted in this 
case, because of his infancy; but if the father had been 
alive, the Court would have made him pay the costs, or, if 
he had left assets, his executor. The question was ad- 
journed.(w)[2] 

If the lessor of the plaintiff abandon the action after the 
appearance of the tenant, or landlord, and refuse to join in 
the consent rule, he is held not liable for the defendant's 
costs, upon the principle, that until he has put his signature 
to the rule, he has not consented to proceed against the new 
defendant.(n) 

If the lessor of the plaintiff sue in forma pauperis^ he will 
be dispaupered in case of vexatious delay ; but it does not 
seem, that the Court wiU also compel him to pay the de- 
fendant's costs. (o) 

When there are several defendants, the lessor of the 
plaintiff has his election to pay costs to which defendant he 
pleases.(/?) 

Or THE Execution. 

When the lessor of the plaintiff prevails, he may enter 

(if») Man. 1 Frcem. 373. (o) Dot, d. Leppingwell^ v. Trus- 

(n) Smiih ▼. Barnardiilm, W. Blk. »e//, 6 East, 605. 
904. (p) Jordan v. Harper, Stran. 516. 



[2] It is too late after trial to move that the infant lessors of the plaintiff 
file security for costs. Jackton r. Bunnell, 13 Johns. 330. 

39 
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peaceably upon the premises recovered, without any writ of 
execution, because the land recovered is certain ;{q) but it 
is more prudent to sue out the regular writ, as the assistance 
of the sheriff may be necessary to preserve the peace.[3] 

The writ of execution in an ejectment is called the writ 
of habere facias possessionem^ and answers to the hahere 
facias seisinam in real actions : for as in tlie one case, the 
freehold being recovered, the sheriff is. ordered to give the 
demandant seisin of the lands in question, so also in the 
other case, the possession being recovered, the sheriff is 
conmianded to give execution o( the possession*{r) 

When the landlord is admitted to defend the action, and 
the judgment is entered against the casual ejector, with a 
stay of execution until further order, the lessor, before he 
takes out execution, must move the Court for leave to do so ; 
and if he sue out a writ of possession without such motion, 
the execution will be set aside for irregularity. (*) The rule, 
however, for this purpose is absolute in the &rst instance.(<) 

If the lessor of the plaintiff be devested of his right of 
possession between the time when his demise is laid, and 
the time of issuing execution, it seems that the Court will 
prevent him from issuing a writof habere facias possessionem, 
or set one aside, if issued,(t4) 

• (^f) Taylor, d. Atkins, ▼, Horde, (/) Ftm, d. HkkaUton, ▼• MarnUtt 

Burr.eo. 88. Anon. 2 Sid. 165.6. Barn. 186. 

(r) Appendix, Nos. 36 to 40. (m) Dot, d. Morgan, ▼. Bludc, 3 

(«) Goodright, d. Rowell, ▼ Vice, Camp. 447. 
Barn. 182. Appendix, JNo. 35. 

[3] After judgment lessor may enter without ft habere foe. poss., and is pro- 
tected from trespass between parties and privies, but he must enter before the 
«(xpiratioa of the demise. Jackion v. HavUand, 13 Johns. 229. 
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In other cases, the execution follows, of course, upon 
the judgment. 

The writ of possession is drawn up in general terms, 
commanding the sheriff to give to the plaintiff, ^^ the pos« 
^session of his term, of and in the premises recovered in the 
ejectment ;" but without any particular specification of the 
lands whereof he is to make execution ; and as the descrip- 
tion of the premises, in the demise in the declaration, is also 
too general to serve as a direction to the sheriff, it is the 
practice, for the lessor of the plaintiff, at his own peril, to 
point out to the sheriff the premises whereof he is to give 
him possession ; and if the lessor take more than he has 
recovered in the action, the courts will interfere in a sum- 
mary manner, and compel him to make restitution«(v) 

They will, also, if circumstances require, interfere be- 
fore the execution of the writ, and restrain the lessor from 
taking possession of more than he is entitled to. As, where 
the lessor had declared for lands held under two separate 
titles, and by a mistake of the judge upon the law of the 
case, the verdict was given for the plaintiff upon both titles, 
when it ought to have been entered ibr the defendant as to 
the lands comprised in one of them ; the Court, after argu- 
ment, granted a rule to confine the execution to those lands 
only, to which the lessor had a valid title.(w)[4] 

(v) JZoe, A, Sioily T. Dmotmt 3 Wils. T. R. 118, in noUs, Et vide Brooket d 
49. Jinie, 21. • JHeneCf v. Baldwiny Barn. 468. 

(w) Dott d- FortteTf v. WandUus^ 7 



[4] Where the jury g^ives a general verdict for the plaintiff in ejectment, 
but he shows title to only a. moiety of the premises^ the Court will order hint 
to take possession of the moiety only. Jojcfaon w. Van Bergent 1 Johnt, Cat. 
101. 
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The sheriff, it seems, previously to the execution of the 
writ, may demand an indemnity from the plaintiff ;(a;) and 
when he has to deliver possession of any particular num- 
ber of acres, he must estimate them according to the cus- 
tom of the country in which the lands are situated.(y) 

The possession to be given by the sheriff, is a full and 
actual possession, and he is armed with all power neces- 
sary to this end. Thus, if the recovery be of a house, and 
he be denied entrance, he may justify breaking open the 
door, for the writ cannot otherwise be executed, {z 

If the lessor recover several messuages in the . posses- 
sion of different persons, the sheriff must go to each of the 
several houses, and severally deliver possession thereof, 
(which is done by turning out the tenants ;) for the delivery 
of the possession of one messuage, in the name of all, is not 
a good execution of the writ; since the possession of one 
tenant is not the possession of the other.(a) But when the 
several messuages are in the possession of one tenant only, 
it is sufficient if he give possession of one messuage in the 
name of all.(^) 

When the recovery is of land, the same distinction seems 
to prevail ; that is to say, if there be only one tenant, a de- 
livery pf any part, in the name of the whole, will be suffi- 
cient ; but if there be more than one, a separate delivery 
of the lands in the possession of each tenant respectively 
must be made. (a) 

If the ofljcers be disturbed in the execution of the writ. 



(x) Gilb. Eject. 110. (a) 1 Roll. Ab. 886. H. 2. 

Cv) Rbll. Ab. 886. H. 4. (b) Floyd v. Bethill, 1 Roll. Rep. 

(s) Semayne'8 case, 6 Co. 91 . (6.) 420. 
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the Court will, on affidavit of the circumstances, grant an 
attachment against the party, whether he be the defendant, 
or a stranger :{c) and the writ is not understood to be com- 
pletely executed, until the sheriff and his officers are gone, 
and the plaintiff is left in quiet possession. 

In an old case where the sheriff returned, that in the 
execution of the writ, he removed all the persons, whom 
upon diligent search he could find on the premises, and 
gave peaceable possession to the plaintiff, and that, imme- 
diately after he was gone, three men, who were secretly 
lodged in the house, expelled the plaintiff, upop notice of 
which he returned to the house to put the plaintiff in full 
possession, but met with such resistance that he could not 
do it, but at the peril of his life ; the Court held, that the 
same was no execution, and awarded a new writ.(</) ' 

In the old authorities we find it laid down, that if the lessor, 
after having had possession given to him by the sheriff, and 
before the writ of possession has been returned and filed, 
be again ousted by the defendant, he shall have a new writ 
of possession, or an attachment ; but that if he be ousted by 
a stranger, he shall be driven to another ejectment ; and the 
reason assigned for this distinction is, that in the one case 
the defendant shall never, by his own act, keep the posses- 
sion which the plaintiff has recx)vered from him by due 
course of law, and in the other that, as the title was never 
tried between the plaintiff and the stranger, he may claim 
the land under a title paramount to that of the plaintiff, and 
therefore the recovery and execution in the former action 
ought not to hinder the stranger from keeping that posses- 
sion to which he may have a right* It is also said, that the 

(e) Kingsdale v. Mannj « Mpd. 27. (d) Upton v. Wells, 1 Leon. 14*. 
S.C. Salk.321. 
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return of the writ of the execution is so much in the power 
of the plaintiff, that the Court will not, at the instance of 
the defendant, direct it to be returned ; for the return is left 
to the discretion of the plaintiff, that he may do what is most 
for his own advantage, in order to have the benefit of his 
judgment ; the best way to effect which is, to permit bim to 
renew the execution at his pleasure, until full execution be 
obtained, (e) 

All these cases, however, ^eem to be overruled by a re- 
cent decision of the Court of Common Pleas. The lessor 
of the plaintiff had been, put into possession by virtue of a 
writ of habere facias possessionem^ on the 22d day of Fe- 
bruary, 1806, which writ had never been returned by the 
sheriff; and on the 10th day of October, 1807, whilst he 
continued in possession, the person, against whom he had 
recovered the premises, entered into the house by force, 
and resisted with violence all attempts to regain the pos- 
session. Upon these grounds, a new writ of habere facias 
was moved for, and the case of Radcliff v. Tate^{f) was 
cited : but '' the Court denied the authority of that case, 
and held, that possession having been given under the first 
writ, the sheriff ought to have returned, ' that he had given 
possession,' and that the plaintiff could not afterwards have 
had another writ : an alias cannot issue after a writ is exe- 
cuted. If it could, the plaintiff, by omitting to call on the 
sheriff to make his return to the writ, might retain the right 
of suing out a new habere facias possessionem^ as a remedy 
for any trespass which the same tenant might commit with- 

(«) Bix V. Harris f Ld. Raym, 482. v. Tat7enor, 1 Roll. Rep. 363. D«. 

Molimux V. Ftdgmn, Palm. 289. vies, d. Poveyt v. Doe^ W. Blk. 898. 

Eateliff v. Tate, 1 Keb. 776. Love-^ wSrwm. 2 Brown, 253. KingsdaU ▼. 

less V. Rateliff, 1 Keb 785. Deve- Mann, 6 Mod. 27. S. C. Salk. 321. 

reux v. UnderhUl, 2 Keb. 245. For- GoodrigfU ▼. Hart^ Stran. 321. 
tune V. J0hnsony StyL 318. Pitrson (/) 1 Keb. 779, 
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in twenty years next after the date of the judgment y'^^(g) 
and the rule was refused* 

If the lessor neglect to sue out his writ of possession for 
a year and a day after judgment, he must revive the judg- 
ment by scire facias J as in other cases ; and when the judg- 
ment is against the casual ejector, the ter-tenant must be 
joined in the writ«(A) 

When a sole defendant in ejectment dies after judgment, 
and before execution, it has been doubted whether a scire 
facias is necessary, because the execution is of the land 
only, and no new person is charged ;(t) but the surer me- 
thod is, notwithstanding, to sue out a scire facias. And as 
a scire facias for the land must issue against the ter- tenant, 
whoever he may be, it will be also necessary to sue out an- 
other scire facias for the costs against the personal repre- 
sentative, unless he be himself the ter-tenant.(^') 

When the judgment in ejectment is against a feme sole^ 
who marries before execution, the plaintiflPs lessor should 
sue out an habere facias possessionem in the maiden name 
of the defendant for the land, and then proceed by scire 
facias against the husband and wife for the costs,(y) 

If the lessor of the plaintiff die after the teste of the writ, 
but before it is actually sued out, it is not necessary to re- 
vive the judgment by scire facias ; and as he is not a party 
on the record, it seems no scire facias •-^oxxlfi be necessary, 

ft 

(g) Dot ▼. Roti 1 Taunt 66. iw ▼. Johfwm^ 2 Salk. 600. S. C. Ldc 

(h) Wilhers y. Harris^ Lord Raym. Raym. 660. 

806.— Appendix, No. 42. (j) Dot, d. Taggarif ▼. Butduft. 

(t) Per HoU, C, J . Withers v. Har- 3 M. & S. 667. 
ritj Ld. Raym. 806. Sed vide Froc* 
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if he died before the teste of the habere facias possessionem^ 
although the case of JDoc, d, Beyer v. Roe^{k) has certainly 
left this point somewhat doubtfuL[5] 

Or THE Writ of Error* 

A writ of error in ejectment cannot he brought in. the 
name of the casual ejector,(/) and consequently it will not 
lie until after verdict ; for, before appearance, the casual 
ejector is the only defendant in the suit, and, after appear- 
ance, the new defendant is bound by the terms of the con- 
sent rule to plead the general issue.{m) If also the defen- 
dant refuse at the trial to confess, &c. he will be precluded 
from bringing error, because the plaintiff will then be non- 
suited as to him, and the judgment will be entered against 
the casual ejector,(m) 

When indeed the landlord defends al6ne, and the ver- 
dict is found against him, error may be brought, notwith- 
standing that the judgment, upon which the execution is- 



-ik) Burr. 1970. course limited t6 the modern practice. 

(/) RoCi d. HumphreySf y. l>oe, ^rUe, chap. VI. 
Bam. 181. This principle is of (7»)y^«, 232. 



[5] If the defendant alleges that the lessor has taken possession of more 
land than was recovered by the verdict, a writ of restitution will be ordered ; 
but if lessor deny the allegation, he will be* allowed a feigned issue to try the 
foct. Jackson v, Hasbrouck, 5 Johns. 366. 5 Burr. 2673. 

On setting aside default against casual ejector, and a writ of possession 
thereon, the Court will, on payment of costs, order a writ of restitution. Jack- 
ton V. Stiles, 1 Gaines' Rep. 603. 

Ko tenant, who was in possession anterior to the comitiencement of an 
ejectment, can be dispossessed upon a judgment and writ of possession, to 
which he is not party. Ex parte Reynolds, 1 Caines' Rep. 600. 

And if a tenant, whose possession is distinct from that for which the action 
was brought, be turned out, he may have a writ of restitution. Ibid, 
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sues, is entered against the casual ejector ;(m) for a- judg- 
ment is also in existence against the landlord, and upon 
that judgment the writ of error may be taken out in the 
landlord's name. To enable him, however, to proceed with 
the writ of error, he must show the error brought, as cause 
against the plaintiff's rule for taking out e^^^ecution against 
the casual ejector ;(n) and if he omit to do this, and suffer 
a regular execution to take place, the Court will not, on a 
subsequent motion, order the execution to be set aside. (o) 

By statutes 16 and 17 Car. II. c. 8. s. 3 and 4. it is 
enacted, that no execution shall be staid by writ of error, 
upon any judgment after verdict in ejectment, unless the 
plaintiff in error shall become, bound in a reasonable sum 
to pay the plaintiff in ejectment all such costs, damages, 
and sums of money, as shall be awarded to such plaintiff, 
upon judgment being affirmed, or on a nonsuit, or discon* 
tinuance had ; and, in case of affirmance, discontinuance, 
or nonsuit, the Court may issue a writ to inquire, as well 
of the mesne profits, as of the damages by any waste com- 
mitted after the first judgment ; and are upon the return 
thereof to give judgment, and award execution for the same, 
and dlso for. costs of suit. [6] 

The words of this statute seem to render it necessary 
for the plaintiff in error to be personally bound ; but by ^ 
reasonable construction, it is held sufficient, if he procure 

(m) Ardey 234, (o) Georgtf d. Bradley, r. Wisdom} 

(n)w^<e, 306. Burr. 766. ' j 



[6] The statute of NewYork'(l Rev. Laws, 143.) is similar in its proTisionjt 
to this. The statute also provides^ that no writ of error shall issue to remove 
a judgment out of the Supreme Court, without the certificate of a counsellor 
in said courts that in hi» opinion there is error in substance in the proceedings; 

40 
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proper sureties to enter into the recognisance of bail, for 
otherwise lessors residing in distant counties would sustain 
great inconvenience, and an infant lessor, of a lessor be- 
coming d^femt covert after action brought, would be entire- 
ly excluded from the benefit of the act*(/>) But, altbou^ 
the sureties may be examined as to their sufficiency, the 
plaintiff in error cannot, and, therefore, where the lessor of 
the plaintiff swore, that the defendant was insolvent, and 
also that he (the lessor) had a mortgage upon the land for 
more than it was worth, the Court still held, that the de- 
fendant's recognisance was sufficient to entitle him'to his 
writ of error.(5') * 

The reasonable sum, in which the plaintiff in error is 
bound under this statute, is generally double the improved 
rent of the premises in dispute, and the single costs of the 
ejectment. (9) ^ 

The writ of error does not operate as a stay of execu- 
tion until bail is put in, which cannot be done until the 
plaintiff's lessor has taxed his costs, f6r until costs are 
taxed, the amount of the penalty of the recognisance of 
the bail in error cannot be fixed ; and' if the lessor choose 
to waive his taxation of costs, and proceed for his posses- 
sion only, the Court will not interfere to prevent him, not- 
withstanding the allowance of the. writ of error.(r) 

In the case of Wharodv. Smart ^{s) the defendant brought 
a writ of error in parliament, and the Court compelled him 



(p) Bamet r. Bulmer, Carth. 121. Keene^ d. Lord Byrofif v. Deardon, 

Luahington v. Ikmy 7 Mod. 804. 8 East, 298. 

Keent, d. Lord Byron, v. Duurdotit.S (r) Doe, d. MttsUer, y. Dinelif, 4 

East, 298. Taunt. 289. 

(q) Thomas t. GoodiUk, Burr. 2501. («) Burr. 1883. 
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to enter into a rule ^^ not to commit waste or destruction 
during the pendency of the writ of error.'* 

When the plaintiff's lessor proceeds against the bail by 
action on the recognisance, they are n<ft chargeable with 
the mesne profits under stat. 16 and 17 Car. II. c. 1. s. 4., 
unless their amount has been first ascertained by writ of 
inquiiy pursuant to the provisions therein contained.(^) 

After a recovery in ejectment, the lessor of the plaintiff 
may peaceably enter, pending a writ of error, if he find the 
premises vacant ; but he cannot enter by force, nor take 
out a.writ of execution.(u) , 

Of bringing a second Eiscthsnt* 

We have now traced the proceedings in this action, from 
the commencement to the conclusion ; and it only remains 
to add a few remarks respecting the bringing of a new, or 
«econd ejectment. 

It has already been observed, that a judgment in eject- 
ment confers no title upon the party in whose favour it is 
given ; and that it is not evidence in a subsequent action, 
«ven between the same partie8.(t?) From these circum- 
ftances it is manifest, that the judgment can never be final : 
and that it is always in the power of the party failing, whe- 
ther claimant or defendant, to bring a new action. The 
structure of the record also renders it impossible to plead 
a former recovery in bar of a second ejectment : .for the 
plaintiff in the suit is only a fictitious person, apd as the 

<0 Doe V. Beynoldsy 1 M. & S. 247. Recog^. in WUhers r. Harris^ Ld. 
(«) Badger r. Floyd, 12 Mod. 398* Rayai, 806. 8. 

(v) ^nUi 192. 
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demise, term, Sic. maj be laid many different ways, it 
never can be made appear that the second ejectment is 
brought upon the ^ame title as the first. 

It is said by Mrt Sergeant Stllon^ in his Practice of the 
Courts,(zo) '^ that it has sometimes been attemjpted in 
Chancery, after three or four ejectments, by a bill of peace 
to estabhsh the prevailing party's title ; yet it hath always 
been denied, for every termor may have an ejectment, and 
every ejectment supposes a new demise, %nd the co^s in 
ejectment are a recompense for the trouble and expense to 
which the possessor is put. But that where the suit begins 
in Chancery, for relief touching pretended incumbrances 
on the title of lands, and the Court has ordered the defend- 
ant to pursue an ejectment at law, there, after one or two 
ejectments tried, and the right settled to the satisfaction of 
the Court, the Court liath ordered a perpetual injunction 
against the defendant, because there the suit is first at- 
tached in that court, and never began at law ; and such 
precedent incumbrances appearing to be fraudulent, and 
inequitable against the possession, it is within the compass 
of the Court to relieve against it." It should seem, how- 
ever, from the cases of Barefoot v. Fryj{x) and Letghton v. 
Leighton,{i/) that courts of e<|uity will sometimes interfere, 
and grant perpetual injunctions, when the ejectments hare 
been commenced in the usual way at the. common law. 
And in one case, where upon a most vexatious prosecution 
of ejectments, the Court- of Chancery refused to grant a 
perpetual injunction, upon an appeal to the House of Lords, 
the injunction was allowed.(2^) 



(w) 2 Sell. Prac. 144. (z) Earl of Bath v. Sherttm, Bre. 

{x) Bunb. 158. Cas. Pari. 270. 

(.V) 1 P. Wins. 671 



SI 7 



CHAPTER XII. 



OF STAYING THE PROCEEDINGS IN THE ACTION OF 

EJECTMENT. 



THE discretionary power exercised by the Courts in the 
regulation of ejectments, is frequently called forth by ap- 
plications from the defendant, to stay the proceedings in 
the action ; ^and a separate consideration of the cases in 
which these applications have been granted, seems prefer- 
able to intermixing them with the detail of the regular 
practice. 

When the ejectment is brought on* the forfeiture. of a 
lease, the proceedings wi}l be staid upon the application of 
the tenant, until the lessor of the plaintiff has delivered par- 
ticulars of the breaches of covenant, pn which he intends to 
rely ; and a summons for this purpose will be granted be- 
fore the tenant has appeared to the action, or entered into 
the consent rule. 

When the lessor of the plaintiff is an infant, the Court 
will stay the proceedings until security be given for the 
costs, unless a responsible person has been made the plain- 
tiffin the suit, or the father, or guardian, undertake to pay 
them ; but an inquiry into these facts should be made pre- 
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viously to the appIicatioii«(a) The.piroceedings will als#. 
be staid until security be given for the costs, when the les- 
sor resides abroad ;(^) and, in a case where an ejectment 
was brought upon the demise of a person resident in Ire- 
land, the Court of King's Bench staid the proceedings until 
security should be given for the costs ; although it was an 
. ejectment brought under the direction of tlie Court of 
Chancery, where the bill was retained until after the trial 
of the ejectment, and security had already been given there 
to the amount of 40/.(c) In like manner, if the plaintiff's 
lessor should die pending the action, it seems that the 
Court, although they cannot stay tiie proceedings in toto^ 
will not suffer the suit to proceed, unless^ security be given 
for the costs.(J) And when the lessor is unknown to the 
defendant, the latter may demand an account of his resi- 
dence, or place of abode, from the lessor's attorney, and 
if he refuse to give it, or give a fictitious account of a 
person who cannot be found, proceedings will be staid until 
security for the costs be given.(c) But these are the ut- 
most limits to which the Courts will go in granting rules of 
this nature ; and an application has been refused, founded 
on the poverty of the lessor,(/) and also one in which it 
appeared tiiat an ejectment had previously been brought in 
another Court and abandoned, and that the lessor had been 
obliged to give security in the first ejectment, because his 
residence wias then unknown.(^) The practice of grant- 
ing these rules originated in the Court of King's Bench) and 



(a) Jioke y. Windham^ Stran. «M. (rf) Tliru^ovi^ a. 7Wn«r, t. Grqfc 

Throgmortony d. MUleft v. SmWh Stran, 1066. Mte, 246. 

Stran 932. Jirum. 1 WiU. 130. Jnon. («) Tidd's Prac. 476, 7. 

1 Cowp. 128. Appendix, No. 43. (/) Goodrighty d. Jonu^ r. 7%ru*- 

(6) B. N. P. in. Appendix, No. 44. otii, Cas Pr. C. P. 15. 

(c) Dtnth d: Lunuy t. i^dfard, (g) J^oe, d. 5e%, v. jtf/jioit, 1 T. A. 

Burr. 1177. 4»1. 
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were, indeed, at first, entirely confined to cases of infant 
les80rs,(A) 

The proper time to take out a summons, or move the 
Court for this rule, is after plea 'pleaded.(t) 

> 

The next case in which the Courts interfere to^itaj the 
proceedings, is when the costs of a prior ejectment upon 
the. same title, or between the same parties, are left un- 
paid. (» 

For some time after the introduction of this practice, the 
Court would not interfere unless the two ejectments were 
brought in the same Court '^(k) but this limitation lio longer 
prevails, aud it is now immaterial in what court the first 
ejectment is brought. (^) Formerly, alsoy there was a di- 
versity of opinion, whether the proceedings could be staid 
where the two ^ectroents were brought (without fraud, or 
collusion,) upon different demises, although upon the same 
title ;(m) but it is now of no consequence whether the two 
ejectments are brought, upon the demise of the same or 
different persons, against all or some of the same parties, 
or for the same or different premises, provided they are 
brought upon the same title, and for the recovery of part 
of the same estate. Thus, proceedings have . been staid 
where one of the lessors of the plaintiff in the first action 
died before the commencement of the second *, where in 



(h) Th/nuitmt, d. Dmnham, v. Per- 7 Mod. "120. Man. 1 Salk. 256. 

ehai, Barn. 188. Ho!dfiuty d. Hatttrshyt t. Jaektotij 

(») 2 SeU. Prac. 139. ^ Barn. 133. Doe, d. Chadwiek, r. Law, 

(y) Append. No. 45. W. B]k. 1158. Doe, d. tValkcr, r. 

(k) AutHne v, Hood^ 1 Sid. S70. StephetiMon, SB. kV. 22. 

Tredwety v. Harhert, Comb. 106L (m) Short v. King, Stran. 681. 

(0 Dotf d. HamUtonf ▼. JHktrly, Tredwpy v. Harbtri, Comb. 106. 
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the second ejectment two trustees were added to tlie lessors; 
where part of the lands were occupied by new tenants ; 
where the second action was between the heir 6f the plain- 
tiflPs lessor, and the heir of the defendant in the first ac- 
tion.(m) And in a case, where the second ejectment was 
brought by the lessee of an insolvent debtor, who had been 
the lessor of the plaintiff in the first action, and it appeared 
that the assignment was fraudulent to evade the payment of 
the costs, the Court (without entering into the point whether, 
in a fair case, the assignee of an insolvent debtor shall be 
called upon for former costs, before he be suffered to bring 
a new ejectment on the title of his principal,/ made the rule 
absolute to stay the proceedings until the costs of the first 
action were paid.(n) 

A distinction was also formerly taken as to the situation 
of the parties in the difierent actions, and it was holden, 
that if the defendant in the second ejectment had been the 
plaintiff ^s lessor in the first, the proceedings should not be 
staid :(o) but this doctrine is now also exploded, and the 
change of situation in the parties is iaimateriaL(/>) The 
rule will also be granted, whether the merit? be decided in 
the former action, or whether a judgment of nonsuit, or of 
non-pros^ B& given ; nor is the length of time which elapses 
between the two actions any bar to the rule ; for many good 
reasons may exist for such delay, as the poverty of the other 
party, or a wish to end the contrpversy^Cj') 



(m) Doe, d. HandUont t> Hothtrly^ (o) Roberts r. Cookf 4 Mod. 3.79. 
Stran. 1 152. Thnatoyt, d. WiUiamti (p) TknuAouty d. fVUliams, v. Hold- 

T. Holdfmtt 6 T. R. 223. £eene, d. fast, 6 T. R. 223. 
Angdfy.Jingelf6T,R.7^. Do€,ii, (q) Denee v. Dobhy Comb. 110. 

FeldoHy V. RoCi 8 T. R. 646. Keene, d. Angel, v. Angel, 6 T. R. 740. 

(n) Doef d. Cfutdwick, v. Law, W.. Anon. Salk. 255. 
Blk. 1180. 
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The Courts will likewise stay the proceedings in a se- 
cond ejectment until' the costs of a former one be paid, if 
the conduct of the party, against whom the application h 
made, has been vexatious or oppressive, although he is not 
liable to the costs of the first action. Thus, where the les- 
sor of the plaintiff in the second action was also the lessor 
HI the first, and had refused, af*ter the appearance of the de- 
fendant in such first action, to enter into the consent rule, 
whereby, although nonsuited for want of a replication, he 
was exempted from the costs of the defendant's appearance, 
the Court would not let him proceed in the second eject- 
ment until he had satisfied the defendant for the expenses 
of such firdt appearance.(r) And, upon the same prin- 
ciple, where the first ejectment was on the demise of the 
husband and wife, but the husband alone entered into the 
consent rule, and judgment was given therein in the Com- 
mon Pleas for the defendant, (which judgment was after- 
Wards affirmed in the King's Bench and the House of Lords,) 
and after the death of the husband,- the wife brought a se- 
cond ejectment on her own demise ; the Court would not 
suffer her to proceed until the costs of the first ejectment 
wei^e paid, sayings ^V We are not going to compel the les- 
sor to pay the costs, but only to prevent her being vexa* 
lious.''(5) 

it was once^ indeed, holden, that the proceedings in is 
second ejectment ought not in any case to be staid foi^ non- 
payment of the costs in the first action, if costs. were not of 
light payable to the party applying ;(i) and that it was m 
uU casas necessary to show, that the party s^nst whom 

(r) Smithj d. Ginger, v. Bamarduh (f) Thrustoui, d, Parke, t? TroubU* 
ton, W. Blk. 904. WJAe, Strwi. 1090. S. C. And. 397. 

(/) Doc, d. WUHame, r. HalheHy, 
Stran. llQSk . . 

41 
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the application was made, had acted vexatioosly, or op« 
pressively, before the rule could be obtained. But these 
maxims have long given place to more just and liberal prin- 
ciple8.(u) 

In a late case, the Court ordered the proceedings in a 
second ejectment to be staid until th0 costs of an action for 
mesne profits, (upon which the lessor in the second eject- 
ment, who had been the defendant in the first, had brought 
a writ of error,) as well as the costs of the first ejectment, 
were paid«(t)) But the Court will not extend the rule to in- 
clude the damages recovered in such action for medne pro- 
fits, however vexatious die proceedings of the party may 
have been.(zo) 

The Courts will not stay the proceedings in the second 
action, where the party s^gainst whom the application is 
made, is already in custody under ah attachment for non- 
payment of the costs of the first action* (a;) 

There is n6 particular stage of the proceedings at which 
it is necessary to miove the Court, or take out a summons 
for this rule* It will be granted even before the defendant 
has appeared : dnd it always should be moved for as early 
in the action as it conveniently can be. Where, however, 
satisfactory reasons were given to the Court, why the ap- 
plication was not made at xm earlier stage of the suit, the 
Court ordered the proceedings to be stayed until the costs 
of a former ejectment were paid, after a notice of trial had 
been given, and the lessor of the plaintiff had been at the 

« 

(m) ShoH V. JKan^, Stran. 681. (u?) Dot, d. Chwrdiy ▼. Barclay , 16 

(v) Doe, d. Pinchardt t. JRoe, 4 East, 23^. 
East, 585. (x) Benn^ d. MvrHmWf ▼. Ihnah 

Bam^lSO. 
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expenc<g of bringing his witnesses to the place of trial.(^) 
The reasons assigned to the Court were, that the cause was 
«o clear at the last trial,' and the parties had delayed so 
long commencing their second action, (four years,) that the 
defendants did not think th^m in earnest "until notice of trial 
was given, and that the defendant then proceeded to tax 
his costs, in order to ground the application, which other- 
wise be would not have done, the lessor of the plaintiff be- 
ing insolvent. 

The Courts will also stay proceedings in an ejectment 
when the lessor of the plaintiff has two actions depending, 
at the same time, for the same premises, in different courts ; 
and the proceedings in the one action will then be staid 
until the other action is determined, (z) And in a case, 
where the claimant brought thirty-seven separate eject- 
ments for thirty-seven different houses, all of which depend- 
ed on the same title, the Court said it was a scandalous 
proceeding, staid the proceedings in thirty-six of them, and 
made a rule that they should abide the event of the thirty- 
84^enth.(a) 

When the party, against whom a verdict in ejectment has 
been obtained, brings a writ of error, and pending thai writ, 
commences a second ejectment, the Court will order the 
proceedings in the second action to be stayed until the writ 
of error is determined ; and it seems, also, that if it do not 
appear to the Courtj that the writ of error was brought with 
some other view than to keep off the payment of costs, pro- 
ceedings will be stayed until ihexosts of the first action are 



(V) Doe V. LaWi W. Blk. 1158. (a) 2 Sell. Prac 144, Ante, 236. 

(«) Thrusiout, d. Parke, v. Trouble-' 
mnif And. SS^. S. C. Stra«. 1099. 
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paid, notwidiBtanding such costs are suspended hy ftie writ 
of emNr.(6) 

By the statute 7 Geo. IL c. 90. s* 1 • it is enacted, ^^ that 
when an ejectment is brou^t hj a mortgagee, his heirs^ 
&c. for the recovery of the possession of flie mortgaged 
premises, and no suit is depending in any court of equity, 
for the foreclosing or redeeming of such mortgaged pre- 
mises, if the person having a right to redeem, having been 
made the defendant in the action, shall at any time, pend- 
ing the suit, pay to the mortgagee, or in case of his refusal,, 
bring into court, all the principal moneys, and interest due 
on the mortgage, and also costs to he computed by the 
Court, or proper officer appointed for that purpose ; the 
same shall be deemed and taken to be a full satisfaction and 
dischai^e of the mortgage, and the Court shall discbarge 
the mortgagor of and from the same accordingly/' By the 
third section, the act is not to extend to any case where 
the person, against whom the redemption is prayed, shall 
insist, either that the party" praying a redemption has not a 
right to redeem, or that the premises are chargeable wi|h 
other sums than what appear oh the face of the mortgage, 
or are admitted by the otlier side, nor to any case where 
the right of redemption in any cause, or suit, shall be con» 
troverted or questioned, by or between different defendants 
in the same cause, or suit. 

An application for a rule to stay proceediiigs under thift 
8tatate,{c) must of course be made before execution exe<- 
cuted, and must be accompanied by an aiSSdavit that no suit 
in equity is depending. The party should also appear to 
the action before the application is ttiade, for the Courts 

(6) Fentoiek v. Grosvenor, 1 Salk. (^ Appeod. No. 46, 
S08. GrumbUv Bodily, Sirstn. 564. 
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haye no power to interfere under the statute until after ap- 
pearance. But where the premises were in possession of 
a tenant of the mortgagor^ who neglected to appear to the 
action^ in consequence of which the mortgagee recovered 
■ possession of the premises under a judgment by default 
against the casual ejector, the Court of Common Pleas (if 
the other party had not consented to take what was due 
upon the mortgage, and restore the possession) would have 
set the judgment and execution aside, in order to let the 
mortgagor in as defendant, and place him in a condition to 
apply to the Court to stay the proceedings on tlie terms of 
the 8tatute.(i^) 

In a case in the Court of King's Bench, where a mort* 
^gee made a will, leaving all his property to executors 
upon certain trusts, and died, and his will was disputed by 
his heir in the Prerogative Court, but by the sentence of 
that court established,^ and letters testamentary in conse- 
quence granted to the executors ; after which, grant ihe heir 
appealed to the Court of Delegates against the sentence of 
the Prerogative Court, pending which appeal the executors 
assigned the mortgage to the lessor of the plaintiff, who 
also, pending the appeal, brought an ejectment agp^nst the 
mortgagor ibr the recovery of die mcnrtgaged premises, to 
which ejectment the mortgagor did not appear, but suffered 
judgment to go by default against the casual ejector. Upon 
an applicatios on the part of the mortgagor (accompanied 
by an affidavit c^ die ifacts) to stay the execution until the 
determination of the appeal, upon the ground; that the title 
of the lessor would be invalidated, provided the appeal 
were given in favour of the heir, and that the defendant 
might then perhaps be cottipeUed to pay the mortgage 

(d) Z>M, d. Tubb, T. Rofi, 4 Taunt. 887* 
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monej twice, the Court made the following order : " That 
the execution obtained bj the lessor of the plaintiff, in this 
action of ejectment, be stayed until such time as the appeal, 
now pending before the Court of Delegates, be determined, 
upon the defendant vesting the mortgage money, interest, 
and costs, to be taxed by the Master, in Exchequer bills, 
and depositing such Exchequer bills in the hands of the 
signer of the writs in this court.'^^) 

A rule upon this statute has been granted after an agree* 
ment, on the part of the mortgagor, to convey the equity of 
redemption to the mortgagee, where no tender of a deed of 
conveyancjB for execution had been made to the defendant, 
or bill in equity filed ;(/) but where it appeared that, sub- 
sequently io the defendant's agreement, several applicationi 
had been made to him, but without effect, to complete the 
purchase, the Court refused to stay the proceedings,(g) 

In a case where, upon an application by the mortgagor 
to stay proceedings, under this statute^ it appeared that he 
had also taken up money from the mortgagee upon his bond, 
the Court granted the rule upon the payment of the mort- 
gage and interest only, the bond debt not being a lien upon 
the lands ; but it seems, that when in such case iht heir is 
bound by the bond, and the mortgagor dies, the heir must 
discharge the bond debt, as well as the mortgage.(A) Where, 
however, the bond was a lien on the estate, and the mort- 
gagee had given notice to the mortgs^r, Ast he should in- 

(e) Doe, d. Mayktw, v. Erlam, MS. (g) QoodtUh, d, Taysumy r, Poptt 
M. T. 18 U. The court did not ia 7 T. R. 185. 

this case advert to the .circumstance {h) Bingham, d. Lane, r. Gregg, 

that the mortgag^or, ytho made the B^n. 182. ^cker, d. Hankey, ▼• 

application, had not appeared to the Snapp, And. 341. S. C. Stran. 1107f 

action. midVu attteikcre dUei, 

(f) Skinner v. Staeey, 1 Wili. 80. 
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sist upon payment of the money due upon it, the Court re- 
fused to stay the proceedings, upon payment of the mort- 
gage money on]y.(t) Where also other mortgages, although 
upon different premises, existed between the defendant and 
the plaintiflPs lessor, the Court would not stay proceedings 
under this statute^ upon the payment of the sum due upon 
one of the mortgages only.(y) 

If, upon a motion of this nature, any doubt exist as to 
the amount of what is due between the parties, the Court 
of King^s Bench will refer the case to the master, and the 
Court of Common Pleas to the prothonotary, whose res- 
pective duty it is to tax the costs ; and in a case where an 
affidavit was made, that the mortgagee had been at great 
expense in necessary repairs of part of the premises in his 
possession, (the ejectment being brought for the residue,) 
and it was prayed, that the prothonotary might be directed 
to make allowance for such, repairs ; the Court said, that 
the rule must follow the words of the statute, and that the 
prothonotary would make just allowances and deductions.(A:) 
If, however, after taxation, the debt and costs are not paid, 
the lessor must proceed in the suit, and cannot have an at- 
tachment«(/) 

The cases m which the Courts have stayed the proceed- 
ings under stat. 4 Geo. II. c. 28. have already been con- 
sidered.(m) 

(t) FeUm T. Aih, Barn. 177 It is ejectment ; bat it is difficolt to reeoa- 

not stated in the report of the case, cile the decision either to the letter or 

Arom what circumstance the bond be- spirit of the statute, unless they were 

came a lien on the estate. also containeid in the declaration. 

(j) Roe, d. KatfBt v. So/ey» W. Blk. (k) Ooodright v. Mooret Barn. 176. 
726. It does not appear from the re- (/) Hand v. Dinely, Straa. 122a 
port of this case, that the other mort« (m) Anie, 156| kc. Append. No. 47. 
gaged premises were inckKled in the 
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CHAPTER XUI. 



OF THE ACTION FOR MESNE PROFITS. 



WHILST the action of ejectment remained in its origi- 
nal state, and the ancient px^ciice prevailed, the measure 
of the damages given by the jury, when the plaintiff re- 
covered his term, were the profits of the land accruing dur- 
ing the tortious holding of the defendant. But upon the 
introduction of the modern system, an alteration took place 
in this particular ; and as the proceedings are now alto- 
gether fictitious, the damages assessed are only nominal, and . 
do not include the real injury sustained hy the claimant 
from the loss of his possession. When, therefore, this al- 
teration took place, it became necessary to give another 
remedy to the lessor for these damages ; and this was ef- 
fected by a new application of the common action of tres- 
pass vi et armis^ generally termed an action for mesne prO" 
fits:{n) in which action, the plaintiff complains of his ejec- 
tion and loss of possession, states the time during which the 
defend^t (the real tenant) held the lands and took the 
rents and profits, and prays judgment for &e damages which 
he has thereby sustained. 

It has been said, that a lessor in ejectment may, if he 

(n) Rccv. £. L. 4 vol. 169. 
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please, waive the trespass, and recover the mesne profits 
in an action for use and occupation ;(o) but this election 
must be lunited to the profits accruing antecedently to the 
time of the demise in the ejectment ; for the action for use 
and occupation is founded on contract^ the action of eject- 
ment upon wrongs and they are, therefore, wholly incon- 
sistent with each other when applied to the same period of 
time ; since in the one action the plaintiff treats the defen- 
dant as a tenant, and in the other as a trespasser .{p) When, 
however, a tenant holds over after the expiration of the 
landlord's notice to quit, the landlord, after a recovery in 
ejectment, may waive his action for mesne profits, and 
maintain debt upon the 4 Geo. IL c. 28. against the tenant, 
for double the yearly value of the premises during the time 
the tenant so holds over : for the double value is given by 
way of penalty, and not as rent.(9) 

The action for mesne profits may be brought pending a 
writ of error in ejectment, and the plaintiff may proceed to 
ascertain his damages, and to sign his judgment ; but the 
Court will stay execution until the writ of error is deter- 
mined, (r) 

The action is bailable or not, at the discretion of the 
court, or judge, and when a,n order for bail is made, the 
recognisance is usually taken in two years value of the pre- 
mises, but this is also discretionary. («) .^ 

(o) GoodtUle y. AbWA, Dong. 684 debt upon the II Geo. IL c. 19- fbr 

Doe, d. Cheney, v. Batten, Cowp. 243. double rent, but it seems the better 

(p) Birch V. WngjkJt^ 1 T R. 378. opinion that he is not. Ante^ 143. 

{q) Timmmg^ v. Rowlison, Burr. (r) Harris v. Allen, Cas. Frac. C, 

1603. It is not yet settled whether, P. 46. Danford r. Ellis, 12 Mod. 138. 

when the ejectment is founded upon (s) Hunt v. Hudwn, Bam. 99. 

a notice to quit given by the tenant, 1 Sell. Prac. 96. 
(he Ifuwilord is entitled to maintain 

42 
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The lessor of the plaintifi* in the antecedent action of 
ejectment, is of course the person concerned in interest, 
but he maj bring his action for mesne profits either in his 
own name, or that of his nominal lessee* (/) The former, 
however, is the more advantageous method ; as he may 
then, upon proper proofe, recover damages for the rents 
and profits received by the defendant, anterior to the time 
of the demise in the ejectment, which cannot be done in an 
action at the suit of the nominal plaintijOr,(u) and the courts 
will not stay the proceedings until security be given for the 
costs, which will be done when the action for mesne profits 
is brought in the name of such nominal le88ee.(r) 

It was once, indeed, doubted whether this action could be 
maintained in the name of the plaintiiTin the ejectment, after 
a judgment by default against the casual ejector, because, be- 
ing a possessory action, an entry must be either proved or 
admitted, neither of which, it was argued, could in such case 
be done ; but it is now settled, that there is no distinction 
between a judgment in ejectment upon a verdict and one 
by default, the right of the claimant being in the one case 
tried and determined, and in the other confessed.(TO) 

A tenant in common, who has recovered in ejectment, 
may maintain an action for mesne profits against his com- 
panion.(x) 



(i) It raaj here be incidentally ob- (u) B. N. P. 87, 

served, that when the ancient prac- (») Say. Costs. 126. 

tice is resorted to, and the plaintiff in (w) Min v. Packer ^ Burr. 665. 

the ejectment is a real person, the Jeffries v. Dyson, Stran. 960. 

court will not permit him to release {x) GoodtUle v. TombsyS Wih. 118. 

the action for mesne profiu, should Culling v. Derby, W. Black. 1077. 
the lessor bring it in his name. (Close's 
case, Skin. 247. Anon. Salk. 260.) 
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As the action for mesne profits is an action of trespass, it 
frannot be maintained against executors or administrators, 
Sot the profits accruing during the lifetime of the testator 
or intestate ; nor will a court of equity interfere to enforce 
the payment of them against personal representatives, when 
the lessor has been deprived of his legal remedy by the mere 
accident of the defendants death. But, where the lessor 
was delayed from recovering in ejectment by a rule of the 
court of law, and by an injunction at the instance of the de- 
fendant, who ultimately failed both at law and in equity, 
the Court decreed an account of the mesne profits against 
his (the defendant's) executors.(y) 

It is also doubtful, whether the action can be maintained 
against a tenant for the holding over of his undertenants, 
for it should be brought against the person in actual pos- 
session and trespassing.(z) But any person so found in 
possession, after a recovery in ejectment, is liable to the 
action : and it is no defence to say that he was upon the 
premises as the agent, and under the license of the defend- 
ant in ejectment, for no man can license another to do an 
illegal act. But the measure of the damages in such case 
will not be the whole mesne profits of the lands, but will 
depend upon the time such person has had them in his 
occupation, tc^ether with the other circumstances of the 
case.(a) 

In the case of Keechj d. fVarne, v. Hall^{h) where it was 
decided that a mortgagee might recover in ejectment, with- 
out a previous notice to quit, against a tenant claiming 

(y) Putttnty ▼. Warren^ 6 Ves. J. (a) GirdlesUmt ▼. Portexy K. B M. 

73. T. 39 Geo. lU. Wood. L. and T. 511. 

(s) Burnt ▼. Ruhardnn^ 4 Taunt. (6) Doug. 21. 
790. 
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under a lease from the mortgagor, granted after the mort^ 
gage without the privity of the mortgagee, it was asked by 
the counsel for the defendant, if such mortgagee might also 
maintain an action a^inst the tenant for mesne profits, 
which would be a manifest hardship and injustice to the 
tenant, as he would then pay the rent twice. Lord Mans- 
field, C* J* gave no opinion on that point ; but said, there 
might be a distinction, for the mortgagor might be consi- 
dered as receiving the rent in order to pay the interest, by 
an implied authority from the mortgagee, until he deter- 
mined his wilL(c) 

The declaration in the action for mesne profite must ex- 
pressly state the different parcels of land from which the 
profits arose, or the defendant may plead the common bar* 
It should also state the time when the defendant broke and 
entered the premises and ejected the plaintifi*, the length 
of time during which he so ejected hiin, and the value of 
the mesne profits of which he deprived him ; and a decla- 
ration which does not contain these statements will be 
holden ill on special demurrer : but the defect is cured 
by verdict, or after judgment by default and writ of in- 
quiry executed, by the operation of the stat, 4 Ann. c. 
16.{d) 

In the statement of the damages in the declaration the 
costs of the ejectment may be included, whether the judg- 
ment be against the casual ejector, or against the tenant or 
landlord ; and when the judgment is against the casual 
ejector for want of an appearance, the costs are invariably 
included in the statement of the damages, though it ap- 



(e) Et vide 4 Ann. c. 16. s. 10. (d) Higgim v. Hi^fidd^ 13 Eart; 

407. 
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pesn more prudent, for reasops already asBigned id other 
cases, to omit them.(e) 

The general issue is not gnilh/ ; and if the plaintiff de- 
clare against the defendant, for having taken the mesne 
profits for a longer' period than eis years before action 
brou^t, the defendant may plead the statute of li^iitations, . 
namely, not guilty mithin six years before the commence- 
ment of the suit, and thereby protect himself from all but 
six yeare.(/) Bankruptcy is no plea in bar to this action, 
for the plaintiff does not demand the value of the land only, 
but the whole damages sustained by the tort ; and as the 
damages are uncertain, they cihnO be proved under a com- 
mission of bankruptcy, but must be ascertained by a jury 
under all the circumstances of the ca.se.(g) The stat. of 
49 Geo. 111. c. 131. s. 9. which directs, that all persons 
who shall have given credit upon good and valuable con- 
sideration bonajide, for any money whatsoever, which is not 
dae at the time of the bankruptcy, shaUbe admitted to 
prove such debts, &c. has been holden Hot to extend to 
damages recoverable in an action for mesne profits. (/e) 

As, also, this action is for a tortious occupation, the de- 
fendant cannot pay money into Court.(i) 

It was formerly holden, that if the action for mesne pro- 
fits were brought in the name of the claima 
ment, or after a judgment by default agai 
ejector, the defendant was at liberty to 
plaintiff's title ; because the plaintiff in the a 

(e) OulHnerv. DmJncaltr, 3T R (/) B. N. P. 88. 

261, Doe •- Dofia, 1 Esp, 368, et (g) Coodtitte ». Jforlh, Doug. 684. 

tsrie UUertiM t. Vtnum, 3 T. B. 639. {h) Moggridgt t. Davu. 1 Whii. 16. 

47. .dnle,a03. (i) Hold/ail i. MorrU,2V/ih. 116. 
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profits, in the one case, and the defendant in the other^ 
were not parties to the record in the previous ejectment, 
and, therefore, no estoppel could arise either against, or in 
favor of either of them, bj such recDrd.( j) But it is now 
settled, that after every recovery in ejectment, the tenant 
is estopped from controverting the title of the plaintiff in a 
subsequent action for mesne profits, provided the plaintiff 
proceed only for the profits accruing subsequently to the 
time of the ouster in the ejectment. If, however, he seek 
to recover profits antecedent to the demise therein, or 
bring his action against a precedent occupier, the record 
in the ejectment cannot be given in evidence, but the 
plaintiff must prove his title' to the premises, from whence 
the profits arose, to entitle him to receive them.(A;) 

He must, also, in such case, prove an entry upon the 
lands, though some doubt seems to exist as to what proof 
of entry will be sufficient. By some it has been said, that 
the plaintiff is entitled to recover the mesne profits only 
from the time he can prove himself to have been in pos- 
session, and that, therefore, if a man make his will and die, 
the devisee will not be entitled to the profits until he has 
made an actual entry, or, in other words, until the day of 
the demise in the ejectment ; for that none can have an ac- 
tion for mesne profits unless in case of actual entry and 
possession. Others have holden, that when once an entry 
has been made, it will have relation to the time the title 
accrued, so as to entitle the claimant to recover the mesne 
profits from that time ; and they say that if the law were 
not so, the Courts would never have suffered plaintiffi in 
ejectments to lay their demises back in tibe manner they 



(3) 1 LiU. Prac. Reff. 676. Jtffritt (t) BmH. N. P. 87. Mdin v. Far^ 
V. Z)ywn, Stran. 960. . ^, Burr. 666. S. C Bam. 472. 
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now do, and by that means entitle themselves- to recover 
profits, to which they would not otherwise be eptitled.(/) 
The latter seems the better opinion ; but these antecedent 
profits are now seldom the object of litigation, from the 
practice of laying the demise and ouster immediately after 
the time when the lessor's title accrues.(m) It should, 
however, be observed, that when a fine with proclama- 
tions has been levied, an entry to avoid it will not, in this 
action, entitle the plaintiiT to the profits between the time 
of the fine levied, and the time of the entry, although they 
probably may be recovered in a court of equity •(n) 

It has already been observed, that the defendant in this 
action is estopped from controverting the title of the plain- 
tiff from the day of the demise in the ejectment ;[7] when, 

(f) Metealf v. Harvey f 1 Ves. 248, (n) Dormtr v. Fortescue, 3 Atk. 124. 
9.— B. N. P 87. Compere v. Hicksy 7 T. R. 727. 

(m) Ante, 189. 



[7] A FMoyery of nominal damages is no bar to an action for the mesne 
profits, and it is unnecessary to enter a remiUitur damna. Van Aim ▼. Rogers, 
I Johns. Gas. 281. 

The plaintiff is entitled to mesne profits from the time of the demise laid in 
his declaration in ejectment. Ibid. But if plaintiff goes for the mesne profits 
before the day of the demise, defendant may controvert his title. 2 Burr. 667} 
668. 

If the tenant has made improvements, he ^i\\ not be allowed them in an 
ejectment by a devisee, butmust resort to the representatives of the devisor. 
Van Alen v. Rogers, 1 John's. Cas. 281. 

An action for mesne profits is an equitable action, and will allow of every 
kind of equitable defence, and it seems that repairs may be liquidated in tliis 
action. Murray v. Gouvemeur, 2 Johns. Cas. 438. 

The right to mesne profits is a necessary consequence of a recovery in eject* 
ment, and the defendant cannot setup a title in bar; and even where the de- 
fendant had, after the verdict in ejectment, brought ejectment for the same 
premises, and bad obtained a verdict, he was not permitted to set up this se- 
cond verdict as a bar to the action for mesne profits. Benson v. Matsdorf, 2 
Johns. 369. 

And in the case of JhJfUld v. Stiles, (2 Dallas, l^.) where plaintiff, ailer 
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therefore, the plaintiff seeks to recover only such profits as 
have accrued subsequently to such demise, ho other evi- 
dence of his title is required, than examined copies of the 
judgment in ejectment, of the writ of possession and of the 
sheriff's return thereon ;(o) and if the plaintiff has been let 
into possession of the premises by the defendant, an ex- 
amined copy of the judgment in ejectment only will be suf- 
ficient//?) It has, indeed, been doubted, whether evi- 
dence of the writ of possession and sheriff's return is ever 
necessary, except upon judgment by default against the 
casual ejector, but it is, notwithstanding, prudent to be 
prepared with it in all cases, unless the plaintiff has been 
let into possession by the defendant.(^) 

(o) Astlin V. Parkin^ B. N P. 87. ag'ainst the casual ejector, no rule 

(p) Calftert r. HwrsfoUl, 4 Esp. 67. having been entered into, the lessor 

(q) Vide Thorp r. Fry^ B. N. P. 87, shall not maintain trespass without an 

e/ S. N P. 693. (n. 50.) ef Milin v. actual entry, and therefore oug^ht to 

ParHn, Burr. 666. The reason as- prove the writ of possession executed.^ 

signed for this distinction is» that But this reasoning is not satisfactory ; 

where the judgment is had against for if the tenant be concluded by the 

the tenant in possession, the defen- judgment in the ejectment from con- 

dant, by entering into the consent troverting the plaintiff's tide, it 

rule, is estopped both as to the lessor should seem he is also concluded 

and lessee. So that either may main- from controverting his possession, for 

tain trespass without an actual entry, possession is part of his title, 
but that where the judgment is had 

■■ - 

recovery in ejectment, conveyed with warranty to the defendant, yet he was 
allowed to maintain his action for mesne profits,, for the deed was no release 
of the action. 

No defence can be set up in the action for mesne profits which would have 
been a bar to the action of ejectment, and there is no difference in this respect 
between a judgment by default and a Judgment after verdict. Bacon v. Abtd^ 
8 Johns. 481. 

And plaintiff may recover as well for the costs of the ejectment as for the 
use'of the land. Ibid. 

Pending an action of ejectment, defendant gives up possession to a third 
person and plaintiff recovers, such third person is liable for mesne profits, the 
recovery is conclusive, and h« cannot set up title in himself in bar. Jfukion v. 
Stone, 13 Johns. 447. 
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In addition to this evidence the plaintiff mast prove the 
4ength of time that the defendant (or his tenant, if he be the 
landlord,) has been in possession, the value of the mesne 
profits, and likewise the costs of the ejectment if they be 
included in the declaration as damages. He must also 
prove, when the judgment in ejectment is against the casual 
ejector for want of an appearance, and the action for mesne 
profits is brought against the landlord, that the defendant 
was landlord when the ejectment was brought; (which may 
be done by showing hini to have received the rents and 
profits accruing subsequently to the day of the demise,) and 
that he received due notice of the service of the declara- 
tion in ejectment upon the tenant in possisssion ; but if the 
landlord has subsequently promised to pay the r^t and 
costs of the ejectment, this proof will be dispensed with,(,r) 

The plaintiff will also be entitled to give evidence of any 
injury done to the premises, in consequence of the miscon- 
duct of the defendant, provided such fact be specially al- 
leged in the declaration. 

If there be a recovery in ejectment against the wife, the 
judgment will not be evidence against the husband and wife, 
in an action for mesne profits ; for the wife's confession of 
a trespass committed by her, cannot be giten in evidence 
to affect the husband, in an action in which he is liable for 
the damages and costs.( s) 

As the action for mesne profits is an action of trespass vi 
tt armis, the jury are not confined i^ their verdict to the 
mere rent of the premises, although die action is said to be 

(r) Hunter v. Brittt, 3 Campb. (s) Dcnnr, WhiH^7 T,B.U2. 
456. et MS. 

4B 
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brought to recovei^ the rents and profits of the estate, but 
may give such extra damages as. they may think the parti- 
cular circumstances of the case may demand.(<) When the 
judgment in the ejectment is against the casual ejector for 
want of an appearance, the cost&of the ejectment are gene- 
rally included in the damages ; and, indeed, the lessor of the 
plaintiff has no other remedy in that case for them. When 
also the ejectment is regularly defended, t?ie tasked costs may, 
it seems, be recovered with the mesne profits as damages,(u) 
Bat this mode of recovering taxed costs is seldom resorted 
to ; and where after a recovery in ejectment, and before 
an action for mesne profits, the defendant became bank- 
rupt, and the lessor inserted the taxed costs of the eject- 
ment as damages in his action for mesne profits, but the 
jury did not include them in their verdict in executing a 
writ of inquiry therein, the Court refused to set aside the 
inquisition ; because the costs being a liquidated debt, the 
plaintiff might have proved them under the defendant's 
commission of bankruptcy, and as he had chosen to take 
the chance of recovering in an oblique way more than he 
could have recovered in a direct manner, and had failed, 
the Court did not think it necessary to assist him,(v) 

If the plaintiff in an action for mesile profits recover less 
than forty shillings, and the judge do not certify that the 
title came in question, the plaintiff is entitled to no more 
costs thaa damages ; and this is the case whether the action 
is brought in the name of the lessor of the plaintiff in the 
ejectment, or in that of his nominal lessee,{a?) 



(0 Goodtitle v. Tombs, 3 Wils. 118. (v) Gulliver v. Drinhcater, 2 T. R, 
21. 261. 

(») Doe V. Davit, 1 Egp. 358. (w) Doe v. Dam, 6 T.R. 693. S. C. 

1 Esp. 358. 
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If in an ejectment there be a verdict for the plaintiff, and 
the defendant bring a writ of error, and enter into a recog- 
nisance to pay costs in case of nonsuit, &c. pursuant to 
stat* 16 & 17 Car. IL c. 8« and be be nonslkited, &c* the 
defendant in error needs not bring a scire facias or debt on 
the recognisance, but may sue out an elegit, or writ of in- 
quiry, tb recover the mesne profits since the first judgment 
in ejectment«(a;) 

(;r) Short v, Heailh 2 Cromp. Prac. 225. 
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No. 1. 

C,„ Notice t« 

OIR5 • quit by the 

I hereby give you notice to quit and deliver up, iT^^Vi^ 
on the day of next, the y^^^**^* 

possession of the messuage or dwellii^ house, (or 
^^ rooms and apartments,^^ or ^^ farm lands and 
premises,^') with the appurtenances, which you 
now hold of me, situate in the parish of 
in the county of 
Dated the day of 18 

Your*s, &c. 

A. B. 
To Mr. C. D. (the tenant in possession :) or 
(if it be doubtful who is tenant) To Mr. C» 
D., or whom else it may concern. 

No. 2. 

Sib, TbeUkeby 

' an agent for 

I do hereby, as the agent for and on behalf of *^**'^*****' 
your landlord A. B., of give you 

notice to quit and deliver up, on (&c.) (as in 
No. 1.) which you now hold 6{ the isaid A, B., 
situate, (&:c.) 

Dated, (&c.) Your's, &c. E. F. 

Agent for the said A. B^ 
To Mr. G. D. (&c.) 
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No. 8. 

Where the J hereby rive you notice, &c. (as in No. 1. to 

tODunenee- J 9 J ' \ 

JJJJncy to* ^^ date) provided your tenancy originally com- 
doubtfuL menced at that time of the year ; or, otherwise, 
that you quit and deliver up the possession of the 
said messuage, C^*) at the end of the year of 
your tenancy, which shall expire next after the 
end of half a year from the time of your being 
served with this notice. 
Dated, (&c.) Your's, &c. 

To Mr. C. D. (&c.) A. B. 

No. 4. . 

The like, by SlR, 

year to year, 1 hereby givc Fou uotice of my mtenbon to 

of hlH inten- J rs y J 

tiontoqut. quit, and that I shall on the day of 

next, quit and deliver up the pos- 
session of the messuage, (^0 which I now hold 
of you, situate, (&c.) 
Dated, (&c.) Your's, &c. 

To Mr. A. B. C. D. 

No. 5. 

^r o^ at- Know all men by these presents, that I, A. B., 

SafalSie ^^ '^'^^^ made, ordained, constituted, 

OT^ pre- and appointed, and by these presents do make, 
ordain, constitute, and appoint, C. D.j of 
my true and lawful attorney, for me, and in my 
name, to enter into and take possession of a cer- 
tain messuage^ (^c.) late in the tenure and occu- 
pation of situate, (&c.) but now 
untenanted \ and after the said C. D. hath taken 



APPENDIX* 343 

possession thereof; for me, and. in mj name, afnd 
as my act and deed, to sign, seal, and execute, a 
lease of the said premises with the appurtenances^ 
unto E. F. of to hold the same to 

him, the said E. F., his executors, administrators, 
and assigns, from the of 

last past, before the date hereof, for the term of 

years, at the yearly rent of a pepper- 
corn, if lawfully demanded : subject to a proviso, 
for making void the same, on tendering the sum 
of sixpence to the said E. F., his executors or ad- 
ministrators. In witness, (&c.) 
Sealed and delivered, (&c.) 

No, 6. 

L K. of gentleman, maketh oath Affidavit of 

and saith, that he was present, and did see A. B. Se Mme^ 
of named in the letter of attorney 

hereunto annexed, duly sign, seal and deliver, the 
said letter of attorney. 

Sworn, (&c.) L K* 

No. 7- 

This indenture, made the day of u^- 

(&;c.) between A. B. of 
of the one part, and E. F. of of the 

other part, witnesseth, that the said A. B. for and 
in consideration of the sum of five shillings of 
lawful money of Great Britain, to him in hand 
paid by the said E. F. at, or before the sealing 
and delivery of these presents, the receipt where- 
of the said A. B. doth hereby acknowledge, hath 
demised, granted, and to farm let, unto the said 
£• F., his executors and administrators, all that 
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messuage, (&c) situate, (&c.) late in the tenure 
and occupation of but now 

untenanted ; to have and to hold the same unto 
the said E. F., his executors and administrators, 
from the day of last 

past, before the date hereof, for, and during, and 
unto the full end and ttrm of years 

from thence next ensuing, and fully to be com- 
plete and ended : yielding and paying therefor 
yearly and every year, during the said term, unto 
the said A* B. or his assigns, the rent of one pep* 
per com, if lawfully demanded at the feast of 

Provided always, and these presents 
are on this condition, that if the said A. B. or his 
assigns shall, at any time or times hereafter, ten- 
der, or cause to be tendered ^nto the said E. F. his 
executors or administrators, the sum of sixpence, 
that then and in such case, and from thenceforth, 
this present indenture, and every thing herein con- 
tained, shall cease, determine, and be absolutely 
void, any thing herein contained to the contrary 
thereof in any wise notwithstanding. In witness 
whereof, the parties here have-interchangeably set 
their hand and seals, die day and year first above 
written. 

Sealed and delivered, as the act and*^ 
deed of the above named A. B. by C. 
D. of by virtue of a letter of 

attorn^ to him for that purpose made, 
by the said A. B. bearing date, (&c.) 
being first duly stamped in the pre- 
sence of I. E. >^ 



A. B. 

''e. F. 



Np. a 

p^'^I?*'^ Take notice, that unless you appear in his Ma- 
jesty's Court of King's Bench at WestII^n6ter9 
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within the first four days (or, if in the countiy, 
within the first eight days) of next 
terra, at the suit of the above named plaintiff, E. 
F«, and plead to this declaration in ejectment, 
judgment will be thereon entered against you by 
default. Yours, &c. 

To Mr. G. H. LK. plaintiff's attorney. 

No, 9. 

In the King's Bench. AiBdavitm 

» move for 

Between I ^- ^* "*" ^^^ '^'^™'^ ^^ ^- ^- P'^intiff, ^jl^ST"' ^' 
( and G. H. - - - - - defendant. 

I. K. of gentleman, maketh oath, 

and saith, that on the day of 

last, he, this deponent, did see C. D. 
in the letter of attorney hereto annexed named, 
for, and in the name of A. B., the lessor of the 
plaintiff, enter upon, and take possession of the 
messuage in the lease hereto also annexed men- 
tioned, hy entering on the threshold of the outer 
door thereof; and putting his finger into the key- 
hole of the said door, the said messuage being 
then locked up and uninhabited, so that no other 
entry thereon could be made, nor any possession 
thereof taken, without force ; and this deponent 
further saith, that he did, on the same day, see 
the above named C. D. after such entry made, 
and whilst he stood on the threshold of the said 
door, duly sign and seal the lease hereunto an- 
nexed, in the ni^me of the said A. B. and as hii^ 
act and deed deliver the same unto the said^E. F. 
the plaintiff above named ; and that ailer the said 
lease was so executed, this deponent did see the 
said E. F* take possession of the said messuage, 
by virtue of the^said lease, by entering upon the. 

44 
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threshold of the said outer door, and putting his 
finger into the key*-hole of the said door, the said 
messuage being then locked up and uninhabited, 
so that no other entry could be made thereon, 
save as aforesaid ; and that immediately after- 
wards, the said G. H. the defendant, came and re- 
moved the said E« F. from the said door, and put 
his foot on the threshold thereof ; whereupon this, 
deponent did, on the day and year aforesaid, de- 
liver to the said defendant, G. H., who still con- 
tinued upon the said threshold, a true copy of the 
declaration of ejectment, and notice thereunder 
written, hereto annexed. Sworn, (&c«) 

« 

No. 10. 

ori|iiifti G'eoi^e the Third, (&c.) to the sheriff of 

greeting : If John Doe shall give you 
security of prosecuting his claim, then put by gages 
and safe pledges, Richard Roe, late of 

yeoman, that he be before us on 

wheresoever we shall then be in 
England, (or in C. P. " <hat he be before our jus- 
tices at Westminster, on 

") to show wherefore, with force and 
arms, he entered into messuages 

(&c.) with the appurtenances, in 
which A« B. hath demised to the said John Doe, 
for a term which is not yet expired, and ejected 
him from his said farih ; and other wrongs to the 
said John Doe there did, to the great damage of 
the said John Doe, and against our peace : And 
have you there the names of the pledges, and fhis 
writ. Witness ourself at Westminster, the 

day of in the 

year of our reign. 



writ. 
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No, 11. 

Pledges to prosecute ] "^^^^ ^^^' ^^^ 

) Richard Fen, 

The within named Richard ) John Smith,- 
Roe is attached by pledges. ) William Stiles# 

No. 12. 

In the King's Bench, for Common Pleas,) * pedimition 

P ' ^ '^ by original, 

term, in th^ year of oj^-gjf^ 

the reign of King George the Third, "^^tt^. 

' (to wit) Richard Roe, late of 

yeoman, was attached to answer John Doe 
of a plea, wherefore the said Richard Roe, with 
force and arms, &:c. entered int6 
messuages, bams> . stables, 

outhouses, yards, 

gardens, orchards, 

acres of arable land, acres of 

meadow land, and acres of pasture 

land, with the appurtenances, situate, &:c. which 
A. B* had demised to the said John Doe, for a 
term which is not yet expired, and ejected him 
from his said farm ; and other wrongs to the said 
John Doe there did, to the great damage of the 
said John Doe, and against the peace of our lord 
the now king, (&c.) And thereupon the said 
John Doe, by his attorney, com- 

plains ; that whereas the said A. B. on, &c. at, &:c. 
had demised the said tenements with the appur- 
tenances, to tiie said John Doe, to have and to 
hold the same to the said John Doe and his as- 
signs, from the day of 
then last past, for and during, and unto the full 
;ind and term of years from thence 
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next ensaing, and fully to be complete and ended : 
By virtue of which said demise, the sdid John 
Doe entered into the said tenements with the ap- 
purtenances, and became, and was thereof pos- 
sessed, for the said term so to him thereof granted: 
And the said John Doe being so thereof possessed, 
the said Richard Roe afterwards*, to wit, on, &c.. 
with force and arms, &c« entered into the said 
teneoients with the appurtenances, which the said 
A. B. had demised to the said John Doe,, in man- 
ner, and for the term aforesaid, which is not yet 
expired, and ejected the said John Doe from his 
said farm ; and other wrongs to the said John Doe 
then and there did, to the great damage of the 
said John Doe, and against the peace of our said 
lord the now king ; wherefore the said John Doe 
saith, that he is injured, and hath sustained da- 
mage to the value of £ and therefore 
he brings his suit, &c» 

No. 13. 

Notice to ap- Mr. C. D. 

pear. "^ ^ ^ - 

I am informed that you are in pessession of, or 
claim title to, the premises in this declaration of. 
ejectment mentioned, or some part thereof: and I, 
being sued in this action as a casual ejector only, 
and having no claim or title to the same, do advise 
you to appear in next term, (or, 

in London or Middlesex, " on the first day of 
next term,") in his Majesty's Court 

of King's Bench, wheresoever his said Majesty 
shall then be in England, (or, in the Common 
Pleas, " in his Majesty's Court of Common Bench 
at Westminster,") by some attorney of that court j 
and then and there, by rule of the'same court, to 
cause yourself to be made defendant in my stead ; 
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otherwise I shall ^uflfer judgment therein to be en* 
tered against me by default, and you will be turn- 
ed out of possession, 

Your's, &c. 

Richard Roe. 



No. 14 



The like on 



In the King's Bench, (or Common Pleas.) a double de- 

noise witli 

term, {kc.) <>«« »»»*«'• 
(to wit,) Richard R.oe, late of 
yeoman, was attached to answer John Doe, 
of a- plea wherefore the said Richard Roe, with 
force and arms, &:c. entered into 
messuages, (&c.) with the appurtenances, situate 
&c. which A. B. bad demised to the said John 
Doe, for a term which is not yet expired ; And, 
also, wherefore the said Richard Roe, with force 
and arms, &c. entered into other 

messuages, (&c.) with the appurtenances, situate 
&c. which E. F. had demised to the said John 
Doe for a term which is not yet expired^ and 
ejected him from his said several farms, and other 
wrongs, (&c.) And, thereupon, (&c.) that where- 
as the said A. B. on, &c. at, &c. had demised the 
said tenements first above mentioned, with the ap- 
purtenances, to the said John Doe ; to have and 
to hold the same to the' said John Doe, and his 
assigns, from the' day of 

then last past, for and during, and unto the full 
etld and term of years from theQce 

next ensuing, and fully to be complete and ended.* 
And, also, that whereas the said E. F, on, &c. at, 
^c. had demised the said tenements secondly 
above-mentioned with the appurtenances, to the 
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said Jofaii Doe, to hare and to KoU fiie same to 
tbe ftaid John Doe and his assigns, from the said 

day of then last 

past, for and during, and unto the full end and 
term of years from thence next 

ensuing, and fully to be complete and ended : By 
virtue of which said several demises, the said 
John Doe entered into the said several tenements 
first and secondly above mentioned with the ap- 
purtenancesj and became, and was thereof pos- 
sessed, for the said several terms, so to him thereof 
respectively granted: And the said John Doe 
b^iag so thereof possessed, tfae^said Richard Roe 
afterwards, to wit, on, &c. with force and arms, 
{&;€•) entered into the said several tenements first 
and secondly above mentioned with the appur- 
tenances, which the said A. B. and E. F. had re- 
spectively demised to the said John Doe, in man- 
ner and for the several terms aforesaid, which are 
not yet expired, and ejected the said John Doe 
from his said several farms ; and other wrongs; 
&c. (as in the preceding precedent with the Uke 
notice to appear.) 

No. 15, 

whh rJo ^^ *^ **^* precedent to this mark.*) By virtue 

•asters. ^f which Said demise, the said John Doe entered 
into the said tenements, first above mentioned 
with the appurtenances, and became, and was 
thereof possessed, for the said term so to him 
thereof granted : And the said John Doe being 
so thereof possessed, the said Richard Roe after- 
wards, (to wit,) on, &c« with force and arms, &:c. 
entered into the said tenements first above men- 
tibned witl> the appurtenances, which tbe said 
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A* B. had demised to the said John D^e, in tnliii'> 
ner, and for the term aforesaid^ which is not jet 
expired, and ejected him, the said Joho Doe, from 
his said 'farm: And, also, that whereas the said 
£• F. on, SiC. .at, i&c« had demised the said tene<^ 
ments second! j above mentioned, with the appur^* 
tenances, to the said John Doe ; to have- and to 
hold die same to the said John Doe and his assigns, 
from the said day of 

th^i last past, for and during, and onto the foil 
end and term of jears frcKn thence 

next ensuing, and fully to be complete and ended ^ 
By virtue of which said last mentioned demise^ 
the said John Doe entered into the said tenements 
secondly above mentioned with the appurtenances, 
and became, and was thereof posessed for the 
said last mentioned term so to him thereof granted : 
And the said John Doe being so thereof possessed, 
the said Richard Roe afterwards, to wit, on, &c* 
with force and arms, &c; entered into the said 
tenements secondly above mentioned with the 
appurtenances, which the said E» F. had demised 
to the said John Doe, in manner, and for the term 
last aforesaid, which is not yet-expired, and eject- 
ed the said John Doe from his said last mentioned 
farm, and other wrongs, &c. (as in No. 14, with 
the like notice to appear.) 

No. 16, 
In King's Bench, (Common PleaL or Esche- Affidavit of 

o ' ^ ' service of de<^ 

quer Pleas.]^ * - efc^ntT 

( John Doe on thedemiseof A. B. plaintiff^ 

^^^ I and Richard Roe, defendant, 

I. K., of gentleman, maketh 

oath, that be, this deponent, did^ on, &c.^ person- 
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allj serve C, D., tenant in peseession of tbe pre* 
mises in the declaration of ejectment hereunto 
annexed mentioned, or (if he be- not tenapt of the 
whole) some part thereof, with a true copy of the 
said declaration, and of the notice, thereunder 
written, hereunto annexed, and this deponent, at 
ibe same time, read over the said notice to the 
said C. D«, and explained to him the intent and. 
meaning of such service, t (or generally thus : and 
this deponent, at the same time, acquainted the 
said C. D. of the intent and meaning of the said 
declaration and notice.) 

Sworn, &c. 

No. 17^ 

^ere^Sere (^ *" '*®* precedent to this mark *) personally 
tm^wveni gerve C. D., (&c.) tenahts in possession, (&c.) (as 
in the last) with the said declaration, and the no- 
tice thereunder written, by delivering a true copy 
of the said declaration and notice to each of them 
the said C* D., &c. (and, if the notice was not di- 
rected to all the tenants, say ^' except that the said 
notice was directed to each of them the said CD., 
&c. separately ;'•') and this deponent, at the same 
time, read over the said notice to each of them the 
said C. D*, (&c.) and explained to them respec- 
tively the intent and meaning of such service ; (or 
generally, that '' this deponent, at the same time, 
' acquainted each of them the said C. D*, &c« of 
the intent and Aieaoing of the said declaration and 
notice.") . Sworn, &c. 

I. K, 
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* 

No. 18. ' 

(As in No. 1^,-to *) personally ser^e C. D., te^ TheUk^ 
nant id possession of part of the premises in the declaration 
declaration of ejectment hereunto annexed men- ononeten- 
tioned, with a true copy, &c. (as in No. 16, to t :) wife of an- 
And this deponent further saith, that he did, on 
the same day, also serve G. H., tenant in posses* 
sion of otiier part (or residue) of the premises in 
the said declaration mentioned, with another true 
copy of the said declaration and notice thereunder 
written, by delivering the same to, and leaving it 
with M. H., the wife of the said G, H., at thie 
dwelling house of the said G. H., being parcel of 
the premises in the said declaration mentioned, 
and this deponent, at the same time, read over the 
notice thereunder written to the said M. H., and 
explained to her the intent and meaning of 8u6h 
service. (Sworn, &c.) 

I. K. 

No. 19. 

In the King's Bench, (&c.) Sf '*Sto 

John Doe on the demise of A. B., plaintiff, J?here tie^ 
and Richard Roe, - - - - - defendant, ununuited. 

A. B., of lessor of the plaintiff 

in this case, and I. K., of gentle- 

man, severally make oath and say ; and first, this 
deponent, 1. K., for himself saith, that he did, on, 
&c. affix a-copy of the declaration in ejectment 
hereunto annexed, and the notice thereunder writ- 
ten, upon the door of the messuage in the said de- 
claration mentioned, (or, in case the ejectment i«. 
not for the recovery of a messuage, " upon 

being a notorious place of lands, tene*- 
41 
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ments, or hereditaments, comprised in flie said de- 
claration in ejectment,'^) there being no tenant 
then in actual possession thereof. And this de- 
ponent, A. B«, for himself saith, that before such 
copy of the said declaration in ejectment was so 
fixed, as aforesaid, there was due to him, this de- 
ponent, as landlord of such messuage, (or, '*' lands, 
tenements, or hereditaments,'^) with the appurte- 
nances, from C. D., the tenant thereof, the sum 
of £ for half a year's rent, upon 

and by virtue of a certain indenture of lease, bear- 
ing date, &c. and made between, &c. and that no 
sufficient distress was then to be found upon the 
said messuage, (or, ^' lands, tenements, or heredi- 
' taments,'') with the appurtenances, countervailing 
^ the arrears of rent then due to this deponent : 

And this deponent further saith,. that at the time 
of affixing the copy of the said declaration in eject- 
ment, as aforesaid, he had power to re-enter the 
said messuage, (or, '' lands, tenements, and here- 
ditaments,") with the appurtenances, by virtue of 
the s|Lid lease, for the nonpayment of the rent so 
in arrear, as aforesaid. 

Sworn, (&c.) A. B. 

1* K.* 

No. 20. 



»ni« for next after in the 

judgment for 

the whole year 01, &C. 



rimi 



Doe on the demise of A. S. ) Unless the tenant 
V0 Roe, ------ ---^ in possession of (or, 

if the premises are untenanted, ^' unless some 
person claiming title to,") the premises in ques- 
tion shall appear and plead to issue, on 

next after let judg- 
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ment be entered for the plaintiff, against the now 
defendant Roe by default* 
Upon the motion of Mr. 



By the Court. 



No. 21. 



Doe OB the demise of A. B. ) Unless C. D,, te- jw a^^ «»' 

V. Roe, 5 ^^^^ ^° possession 

of part of the pi^mises in question, shall appear 
and plead to issue, on next after 

let judgment be entered for the plaintiff, against 
the now defendant Roe, by default : But execu* 
tion shall issue for such part of the premises <m\j 
as is in his possession. 
Upon the motion of Mr. 

By the Court. 

No. 22. 

Doe on the demise of A. B. ) Unless C. D. f&c.) Th«iike, 

\ ^ ' where piut 

V. Roe, ----) tenants ^ in posses- S^JJ^Jirti. 

sion of part of the premises in question, and un- JIS^^'S? 
less or some other person "*"***** 

claiming title to such part of the said premises as 
are untenanted, shall appear and plead to issue, 
on next after let 

judgment be entered for the plaintiff, against the 
now defendant Roe, by default : But execution 
shall issue for such part of the premises only as is 
in the possession of the said tenants, and such 
other parts as are untenanted. 

By the Court 
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No. 28. 



toeSStoiff' As yet of term, in the 

ori^nal in J^^M O^* 

«;,S*Ji?' Witness, Edward Lord EUenborough. 

(to wit,) John Doe, on the demise of 
A. B. puts in his place I. K. his attorney, against 
Richard Roe, in a plea of trespass and ejectment 
of farm. 

(to wit.) The said Richard Roe 

in person, at the suit of the said John Doe, in the 
plea aforesaid. ^ 

(to wit.) Richard Roe was at- 
tached to answer John Doe, &c. {copy the declara- 
iion to the end^ omitting the notice j. and proceed on a 
new line as follows ;) 

And the said R. R. in his proper person, comes 
and defends the force and injury, when, &c. and 
says nothing in bar or preclusion of the said action 
of the said J. D. whereby the said J. D. remains 
therein undefended against the said R. R. : There- 
fore, it is considered, that flie said J. D. recover 
against the said R. R. his said term yet to come, of 
and in the tenements aforesaid, with the appurte* 
nances ^ and also his damages sustained by reason 
of the trespass and ejectment aforesaid : — And 
hereupon the said J. D. freely here in court re- 
mits to the said R. R. all such damages, costs, 
and charges, as might, or ought to be. adjudged to 
him, the said J. D., by reason of the trespass and 
ejectment as aforesaid : therefore, let the said R. R. 
be acquitted of those damages, costs, and chaises, 
&c. : — And herrupon the said J. D. prays the 
writ of the said lord the king, to be directed to the 
sheriff of the county aforesaid, to cause him to 
have possession of his said term yet to come, of 
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and in the tenements aforesaid, with the appurte* 
nances ; and it is granted to him, returnable before 
the said lord the king, on « w heresoever, 

No. 24. 



■on, (ornextafter,)- 



-in the 



year, &c. 
<to wit.) Doe on the de--^ Jt is ordered ^^»- 



Consent of 
attornies, for 
the tenant to 
be admitted 
to defend, &c* 



mise of A. B. against Roe, for 

messuages^ (&c.) in the 
parish of in the 

said county : (or^ if there be seve- 
ral demisesj say) ^' Doe, on the 
demise of A. B. for 
messuages, (&c.) in the parish of 

in the said 
county, and, also, on the demise* 
of E. F. for • other 

messuages, (&c.) in the parish of 

iii the said county, 
against Roe ;^' and if the tenant 
appear for part only^ addj " be- 
ing part of the premises mention- 
ed in the declaration." 
bail, and receive a declaration in an action of 
tresspass ai>d ejectment, for the premises in ques- 
tion, and forthwith plead thereto not guilty,* and 
upon the trial of the issue,"* confess lease, entry, 
l^nd ouster, and insist upon the title only ; other- 
wise let judgment be entered for the plaintiff 
f^ga^inst the now defendant Roe, by default : And 
if, upon the trial of the said issi/e, the said C. D. 
shall not confess lease, entry, and ouster, where- 
by the plaintiff shall not be able further to prose- 



by the consent 
of the attor- 
nies for both 
parties, that 
C. D. be made 
defendant in 
the stead of 

ythe now de- 
fendant Roe, 
and do forth- 
with appear at 

• the suit of the 
plaintiff; and 
(if the eject' 
ment be by bill) 
&le common 
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cute his writ (or '^ bill,'') against the said C. D. 
then no costs shall be allowed for not further pro> 
secuting the same, but the said C. D. shall pay 
costs to the plaintiff, in that case to be taxed: 
And it is further ordered, that if, upon the trial of 
the said issue, a verdict shall be given for the said 
C. D. or it shall happen that the plaintiff shall not 
further prosecute his said writ (or "bill,") for any 
other cause, than for nott confessing lease, entry^ 
and ouster, then the lessor of the plaintiff shall 
pay to the said C. D. costs in that case to be ad- 
judged. 

L K. attorney for the plaintiff^ 
L» M. attorney for the defendant. 

No. 25. 



GoiuentRide In the CoHunou Pleas. 

f a G. r. 



term in the ^year &c. 



the day of 



(to wit.) Doe, on the de-'N It is ordered 
mise of A. B. against Roe, for f by consent of 

messuages, &c. (as in the 1 1. K. attorney 

last precedent.) J for the plain- 

tiff, and L. M. attorney for C. D., who claims 
title to the tenements in question, that the said 
C. D. shall be admitted defendant, and that the 
said C. D. shall immediately appear by his said 
attorney, who shall receive a declaration, and 
plead thereto the general issue, this term ; and 
that at the trial to be had thereon, the said C. D. 
shall appear in his proper person, or by his coun- 
sel or attorney, and confess |ea:se, entry, and ous- 
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ter for so much of the tenements specified in the 
plaintifiPs declaration, as are in the possession of 
the said defendant or his tenant, or any person 
claiming by, or under his title ; or that, in default 
thereof, judgment shall be thereupon entereH 
against the defendant, Richard Roe, the casual 
ejector : but proceedings shall be stayed against 
him, until default shall be made in any of the pre- 
mises* And, by the like consent, it is further or- 
dered, that it, by reason of any such default, the 
plaintiff shall happen to be nonsuited upon the 
trial, the said C. D. shall take no advantage there- 
of, but shall thereupon pay to the plaintiff costs, to 
be taxed by the prothonotaries. And it is further 
ordered, that the lessor of the plaintiff shall be 
liable to the payment of costs to the said C. D. by 
the Court here, to be in any manner allowed or 
adjudged. 

By the Courts 

No. 26. 

In the King's Bench. AiBdavit hi 

^ support of 

C. D. of makefh oath, and saith, '«»e. «« »«- 

that no actual ouster of the lessor of the p'^intiff j«jjj*^«»^ 
has been committed by this deponent, and that ^^5,°°*^ *• 
(as he, this deponent, verily believes,) this eject- 
ment may involve a question between tenants in 
common, or joint-tenants. 

Sworn, (&c.) C D. 

No. 27. 
Doe. on the demise of A. B. > Upon reading the RuieinicB, 

> toauthoriie 

T. Roe - -- \ rule made yester- the tenant to 

"^ '' confess lease 

day, and upon hearing Mr. ■ &c# for *'«»^«»^- 
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the lessor of the plaintiff, and Mr. &c. 

for the tenant ; it is ordered, that the defendant 
enter into a rule for confessing lease and entry, 
and also for confessing ouster of the nominal plain- 
tiff, in case an actual ouster of the plaintiff's lessor 
by the defendant shall he proved at the trial, but 
not otherwise. 

By the Court. 

No. 28. 

Consent Rule Doc ) It is Ordered, &c. (as in J^o. 24. to *) 

thereon* ■ f 

r. > confess lease and entry, and also ouster 
Roe. ) of the nominal plaintiff, in case an actual 
ouster of the plaintiff's lessor by the defendant 
shall be proved at the trial, but not otherwise, 
and insist upon the title, and such actual ouster 
only ; otherwise let judgment be entered for the 
plaintiff against the now defendant Roe, by default. 
And if, upon the trial of the said issue, the said 

C. D. shall not confess -^ lease 

and entry, and also ouster, upon the condition 
aforesaid, whereby, &c. {as in JSfo. 24 ^o t ) con- 
fessing lease and entry, and also ouster subject to 
the conditions afo)-esaid, then the lessor of the 
plaintiff shall pay to the said C. D. costs in that 
case to be adjudged. 

By the court. 

No. 29. 
Ruiein K.B. Doc, On the dcmise of A. B. ) It is ordered, that 

for admitting^ ' v ' 

the landlord v. Roe sE. F. landlord of 

to defend, &C. ^ ^ -^ 

' the tenant in possession of the premises in ques- 
tion in this cause, shall be joined and made de- 
fendant with the said tenant, if he shall appear : 
And the said E. F. desiring, if the said tenant 
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shall not appear, that he may appear bj himself, 
and consenting that in such case he will enter into 
the common rule fo confess lease, entry, and 
ouster, in such manner as the said tenant ought, 
in case he had appeared ; {w if the rule he special^ 
to confess lease and entry <m/y, sat/^ *' to confess 
lease and entry only, without ouster, ^unless an 
actual ouster of the lessor of the plaintiff, by the 
said C. D» or those claiming under him, be proved 
at the trial,") leave is given to the said E. F. pur- 
tuant to the late-^act of Parliament, if the.siaid 
tenant shall not appear, to appear by himself, and 
upon his entering into such CdmiAon Rule, to 
become defendant in the stead of the casual 
ejector, and to defend his title to the said premises 
without the said tenant: the plaintiff nevertheless 
is at liberty to sign judgment against the casual 
ejector ; but execution thereon is stayed, until the 
court shall further order. Upon the motion of 
Mr.-^ 



By the court. 



No. 80. 



CD.--- \ term, (&c.)tt«iof»»t 

ftts. \ And the said C. D., 

Doe, on the demise of A. B. j by L. M., his at:tor- 
fiey, comes and defends the force and injury, 
when, &c. and says that he is liot guilty of the 
iupposed trespass and ejectment^ (or if several 
ousters are laid in the declaration, '' of the sup- 
posed trespasses and ejectments,'^) above laid to 
his charge, in manner and form as the said John 
Doe bath above thereof complained against him ; 
Apd of this he, the said C. D., puts himself upon 
the country, &c. 

46 
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No. 31. 



Plcft of an- 
cient de- 
mesne. 



C. D, .--•^ And the said 

ats. 



I 



by 



his attor* 



Doe, on demise of A. B. S ney comes and defends 
the force and injury, when, &c. and says, that all 
the tenements and premises in the declaration 
aforesaid specified, in which the trespass and 
ejectment are above suppoiped to have been done, 

are h6ld of as of his miBtnor of 

; ^ in the county of ■ ■ •■ ■ and 

which said manor is, and from time whereof the 
memory of man is not to the contrary, was of an- 
cient demesne of tlie crown of the king of Eng«- 
land, and now of our lord the king ; and t)iat die 
aforesaid tenements and premises are, and for all 
the time aforesaid, were pleaded and pleadable in 
Uie court of the same manor by patent writ of oiir 
lord the king, of right close only, and Qot eke- 
where or otherwise \ and this he is ready to verify 
as liie Court shall think proper : Wherefore, he 
prays judgment, if the Court of our said lord the 
king, now here, will take cognisance of the said 
plea, &c; 

No. 82. 



Affidavit to 
accompany 
plea of an- 
cient de- 
mesne* 



C. D* the tenant in possession of the premises 
in the declaration of ejectment in this cause above 
mentioned, maketh oath, and saith, that the siad 
premises in the said declaration in this cause above 
mentioned, with the appurtenance, are held of 
' ' " as of his manor 



of- 



-in the county of 



-and which said manor is holden in as* 
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cient demesne : Andthis deponent further saith, 
that there is a Court of ancient demesne held 
vrithin the said manor of '■' - ■■ and 

that there are suitors in the sume Court, in whioii 
said Court, and before which suitors the said A. B. 
the lessor of the plaintiff above named might have 
proceeded in the said ejectment; and this depo- 
nent further saith, that to the best of this depo- 
ne^^s knowledge and belief, the said A. B., the 
flaid lessor of the plaintiff is seised in his demesne 
as- of fee, of and in the said premises, witbihes^p- 
purtenances in the said declaration of ejectment 
mentioned. C« D* 

Sworn, &€• 

No- 33- 

Afterwards, that is to say, on, &c. at, &c., be- ?<?«»*^ 

' ^77 77 defendant on 

fore, (&c.) comes the within named John Doe, ;o°**co"?fe«-' 
by his attorney Within mentioned, and the within- {Jif iSdoii'T" 
named C. D. although solemnly required, comes **'' 
not, b«t makes default ; therefore,* let the jurors 
of the jury whereof mention is within made, be 
taken against him by his default ; and the jurors 
of that jury being summoned also to come, and to 
speak the truth of the matters within contained, 
being chosen, tried, and sworn, the said C. D., al- 
though solemnly called to appear by himself or 
his counsel or attorney, to confess lease, entry, 
and ouster, doth not come, by himself or his coun- 
sel or attorney, nor doth he confess lease, entry, 
and ouster, but therein makes default ; where- 
fore the said John Doe doth not further prose* 
cute his writ, (or bill,) against the said C. D* 
Therefore, (&c.) 
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No. 34. 

gj'JJ^Ji^ (To the end of the issue, and tb^ as foll<ms ;) 
Jftfi^l^ At which day, before our lord the king at West- 
S!%^ minster, comes, {or in the Common Pleas or £af- 
tS^r^ * chequer, ^* At which day comes here,") the partiet 
Mtiie. aforesaid by their attomies aforesaid ; and here«> 

upon the said C, D, as to ^parcel of 

the tenements in the said declaration mentioned, 
relinquishing his said plea by him above pleaded, 
says, that he cannot deny the action of the said 
John Doe, nor but that he, the said C. D. is guilty 
of the trespass and ejectment above laid to his 
charge, in manner and form as the said John Doe 
hath above thereof coriiplained against him : And 
upon this the said John Doe says, that he will not 
further prosecute his suit against the said C. D. 
fpr the trespass and ejectment in the residue of the 
tenements aforesaid ; and he prays judgment, and 

his term yet to come, of and in the said — ; 

: =- with the appurtenances, parcel, Ssc* to- 
gether with his damages, costs, and charges, by 
him in this behalf sustained : Therefore, it is con- 
sidered, that the said John Doe do recover against 
the said C. D. his said term yet to come, of* and 
in the said — with the appur- 
tenances, parcel, (&ic.) and also £ .r — 

for his said damages, costs, and chaises, by the 
Court of the said lord the king now here adjudged 
to the said John Doe, and with his assent, and 
also with the assent of the said CD*: And let 
the said C. D. be acquitted of the said trespass 
and ejectment in the residue of the tenements 
aforesaid, and go thereo/* without day, (&c,) ; And 
the said John Doe prays the writ of our said lord 
the king, to be directed to the sheriff of ^ — 
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■ ' aforesaid, to cause hkn to hare possession 

of bis said term yet to come of, and in the said 

' " '■ ' "" ' with the appurtenances, parcel, (&c.) 

and it is granted to him, returnable before oiir 

mM lord the king on wheresoever (&c.) 

(fir in the Common Pleas or Exchequer y " return- 
able, hexe on -^ ■ &c«") 

No. 35. 

» ' . '' ■ 

Doe on tibe demise of A. B. ) Uponreadinffarulc Rnieforexe- 

\ * '-' GUtion a- 

V. Roe, ....--.-- 5 made in this cause f^^J^j^Jto?" 

on — = ^ and E. F., therein SSoA'SJi 

named^ having made himself defendant in the ^^nd^^ 
stead of the casual ejector, pursuant to the said ^m. ^ 
jhile, and the postea in the said cause "being pro«- 
duced and read, and a rule mutde in the same 
catise this day^ it is ordered, that the said E. P., 
upon notice of this rule to be given 4o his iattor- 
ney,^ (^0 show cause, why the pladntiff should 
not have leave to sue out execution, upon the 
judgment signed against the casual ejector pur- 
suant to the first mentioned rule. Upon the mo- 
tion of Mr. — 

By the Court. 

No. 36. 

George flie Third, (&c.) To the Sheriff of — Hdbere/aeias 
greeting : Whereas, John Doe, lately in ^"^"^^^ 



our court before us at Westminster, by our writ, 
{or if by billy say, "by bill without our writ,") 
and by the judgment of the same court recovered 
against C. D., (or if the judgment be by default 
^' against Richard Roe,") his term then and yet to 
come, of and in ' dweUing houses, &c. 
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{asin ihe dedamtum in ej^ctmefU) yfrWk the ap- 
purtenances, Mtuate, &Q. which A. B., cm, &c. had 
d^KUBed to the gaid J. D.,' to hold the same to the 
laid J. D. and bis assigns, from, &c.'forand duriiig, 

and unto the full end and term of ^—yeafs 

from thence :next ensuing, and fully to be com- 
plete and ended, * by virtue of which said demise, 
the said J. D. entered into the said tenements 
with the appurtenances, and' was possessed there* 
of, until the said C. D. afterwards^ (to wit,) on, 
iec* witli fofce and arms, (San.) . entered into the 
said tenements with the appurtenances, which the 
said A* Br had demised to the said J. D* in man- 
ner, and for the . t«rm aforesaid, whiejb was not 
then, nor is yet expired, aad ejected the said J. 
D. from his said farmg:^; whereof liie saidC. D« 
is convicted, as itppeikrs to u& of record ; there- 
fore we cominaiad you, that. without delay you 
cause the said J. D. to have the possessi^i of his 
said tenn yet to come, of and in the tenenients 
aforesaid, with the appurtenances : and in what 
manner you shall have executed this oar writ, 
make aj^pear to us, on wheresoever we shall 

then be in England, (or by bill, '>to us at West- 
minster, on next after ,^'t) and have 
there (or by bill„ ^^ have there then,") this writ. 
Witness, Edward Lord EUenborough, (&c.) 

. . No. 37. 

'P^^^ II (As in preceding precedent to* ;) and also his 
"**«• term, then, and yet to come, of and in 

other dwelling houses, (&c.) with the appurte- 
nances, which E« F., on, &c. had demised to the 
said* J. D., to hold the same to the saidJ. D. and 
his assigns, from, 4?c« for and during, and unto, 
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the liiU end aod term of years from th«^ce 

next ensuing, and full j to be complete and ended; 
by virtue of which said several demises, the said 
J, D. entered into. the said several tenements 
wifli the appurtenances, and was possessed there- 
o|^ until the said C. D. afterwards, to wit, on, ^. 
with force and arms, &c. entered into the said 
several tenements with the appurtenances, which 
the said A. B. and E. F. had respective^ demised 
to the said John Doe^ in manner, and for the se- 
veral terms aforesaid, which were not then, nor 
are yet expired, and ejected the said J. D. from 
his said several farms.; whereof the said C. D. is 
convicted, {adding in K* B. '^ as appears to us of 
record :") therefore we command you, that with- 
out delay, you cause the said J. D. 4;o have the 
possession of his said several terms yet to come, of 
and in the said several tenements, with the apptir- - 
tenances : and in what manner, &c. (a* inprtced" 
ing precedent to the end,) 

No. 38. 

(As in No. 36, to t.) We also command you, The like, and 
that of the goods and chattels of the said C. D., eostg.byori- 
m your bailiwick, you cause to be made £. 

which the said J. D., lately in our said court be- 
fore us, at Westminster, aforesaid, recovered 
against the said C. D. for his damages, which he 
had sustained, as well on occasion of the trespass 
and . ejectment aforesaid, as for his costs and 
charges by him, about his suit, in that behalf ex- 
pended; wheteof the said C. D. is convicted, as 
appears to us of record : and have you the moneys 
before us, on the returji day aforesaid, whereso- 
ever, (&c.) to be rendered to the said John Doe, 
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for his damages aforesaid, and have there this Wttf. 
Witness, Edward Lord Elleoborough. 

No. 89. 

The like, and (As in No. 36, lo t) wc also command you, that 

capias ad sa- ^ ' • / . '' ' 

Ufifaciendum y^n take the said C. D., if he shall be found in 

for costs, by •' - ' 

ongnaiiji y^^. fcailiwick, and him safely keep, so that you 
may have his body before us, on the return day 
aforesaid, wheresoever, (&c.) to satisfy the said 
J. D. £• which in our said court before us, 

at Westminster aforesaid, were adjudged to the 
said J. D., for his damages, which, Sec. {as in pre- 
ceding precedent to the end.) 

No. 40. 

The like, and (Copy the last pi^cedeut to the end, omitting 
inem>r,on the VTords "and have there thia wnt,'' and then 

an amrmance ' 

rfL^rilT" as follows :) and also £. which in our Court of 
Parliament were adjudged to the said J. D., ac- 
cording to the form of the statute in such case made 
and provided, for his damages, costs and charges, 
which he had sustained and expended, by reason 
of the delay of execution of the 'judgment afore- 
said, on pretext of prosecuting our writ of error, 
brought thereupon by the said C; D. against the 
said J. D,, in the same Court of Parliament, the 
said judgment being there in all things affirmed : 
whereof the said CD. is also convicted, as by 
the inspection of the record and proceedings 
thereof, remitted from our said Court of ParUa- 
ment into our said court before us, likewise ap- 
pear to us of record : and have there this writ. 
Witness, (&c,) ^ . 
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No. 41. 

(As in No. 36. to "whereof the said C. D. is writofrwo* 

tUtifilK 

convicted," &c. and then as follows ;) and whereas 

we afterwards, to wit, in term aforesaid, by 

our writ, commanded you, that without delay you 
should cause the said J. D. to have possession of 
his said term, then to come, of and in the tene- 
ments aforesaid, with the appurtenances ; and that 
you should make known to us on a day now past, 
in. what manner you should have executed that 
our writ : and because since the issuing of our 
said writ^ it hath appeared to us, that the said 
judgment, obtained by the said J. D., in manner 
aforesaid, was irregularly obtained, and that our 
iaid writ thereupon issued improvidently and un- 
justly ; therefore we command you, that if pos- 
session of the tenements aforesaid, with the 
appurtenances, hath, by virtue of our said writ, 
been given or delivered to the said J. D., then 
that without delay you cause restitution of the 
said tenements with the appurtenances, to be made 
to the said G. H. or his assigns, at whose instance 
the judgment aforesaid hath been set aside by our 
said Court, he, the said G. H., being landlord and 
owner of the tenements aforesaid, with the appur- 
tenances ; and that whatever has been done by 
virtue of our said writ, you deem altogether void, 
and of no effect, as you will answer the contrary 
at your peril : and in what manner, &c. (as in No» 
54. to the end.) 

No. 42. 

As in No. 36. to this mark Qtr^ and then as fol- ?«>«/*^ 

lows :) and also £. for the damages which th% ^^ 

47 
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said John Doe had sustained, as well on occasion 
of the trespass and ejectment aforesaid, as for his 
costs and charges hy him, ahout his suit in that 
behalf expended ; whereof the said C. D. is con- 
victed; as appears to us of record : And now, oh 
the behalf of the said J, D, in our said Court be- 
fore us, we have been informed, that although 
judgment be thereupon given, yet execution of 
that judgment still remains to be mdide to him ; 
wherefore the said J. D, hath humbly besought 
us to provide him a proper remedy in this behalf ; 
and we being willing that what is just in this be- 
half should be done, command you, that by honest 
and lawful men of your bailiwick, you make known 
to the said C, D. (if against the casual ejector " to 

the said Richard Roe, and also to — and 

the tenants in possession of the premiset 

aforesaid,") that he, (or they,) be before us, on — 
wheresoever, (&c.) to show if he has or knows of 
any thing to say for himself, or, (if they have or 
know, or if either of them hath or knoweth, of 
any thing to say for themselves or himself,) why 
the said J. D. ought not to have the possession of 
his said term yet to come, of and in the tenements 
aforesaid, and also execution of the damages, costs 
and charges, aforesaid, according to the force, 
form, and effect of the said recovery, if it shall 
seem expedient for him so to do, and further to do 
and receive what our said Court before us shall 
consider of him, (or them,) in this behalf: And 
have there the names of those by whom you shall 
so make known to him, (or them,) and this writ. 
Witness, Edward Lord EUenborough, (&c.) 
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No. 43- 



Doe, on the demise of A. B. i Upon reading the ,w!^clSr 

i?. Roe 5 affidavit of L. M. '^Z%^ 

(&c.) it is ordered, that the lessor of the plaintiflF, ^^^!Z 
upon notice, (&c.) show cause, why further pro- ^ta, *°*^*'" 
ceedings in this action should not he stayed, until 
a sufficient guardian be appointed for the lessor 
of the plaintiff, who will undertake to pay to the 
defendant suph costs as may happen to be ad- 
judged to him ; and that in the mean time further 
proceedings be stayed. Upon the motion of Mr. 
By the Court. 



No. 44. 



Doe, on the demise of A. B. 1 Upon reading J^^ ^-^'^J^" 



' > security 

V. Roe - 5 the affidavit of L. ^If."^« 

M. and another, it is ordered, that the lessor of 
the plaintiff, upon notice, (&c.) show cause, why 
further proceedings in this action should not be 
stayed, until * sufficient security be given to an- 
swer the defendant his costs, in case the plaintiff 
be nonsuited, or a verdict shall be given for the 
said defendant ; and that in the mean time further 
proceedings be stayed. Upon, &;c. 

No. 45. % 

(As in No. 44, to *) the costs taxed in a former Jl'p."I'ntii* 
Action brought in the Court of King's Bench, on |^kiTf Ifor- 
the demise of the lessor of the plaintiff, for the ^^^j^''^^^^" '" 
same premises, are paid ; and iu the mean time, 
and until this Court shall otherwise order, that all 
further proceedings be stayed. Upon, &c. 
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No- 46. 

J^mentor Upoii reading the affidavit of G. H., it is order- 
2^1^^ ed, that the lessor of the plaintiff, upon notice, 
(&c.) shall show cause, (&c.) why, upon the de- 
fendant's bringing into this Court the principal 
money and interest due to the lessor of the plain* 
tiff upon his mortgage, and also such costs as have 
been expended in any suit or suits at law or equity 
upon such mortgage, his costs in this cause to be 
siscertained, computed, and taxed, b^ one of the 
protho notaries, the money so brought into this 
Court should not be deemed and taken to be in 
full satisfaction and discharge of such mortgage ; 
and upon payment thereof to the lessor of the 
plaintiff, why all proceedings in this action should 
not be stayed ; and why the mortgaged premises, 
and the lessor of the plaintiff7s estate and in- 
terest therein, should not be assigned and convey- 
ed, at the cost and charges of the defendants, to 
such person as they shall appoint ; . and why all 
deeds, evidences, and writings,, in the custody of 
the lessor of the plaintiff, relating to the title of 
such mortgaged premises, should not be delivered 
up to the defendants, or to such person or persons 
as they shall for that purpose nominate and ap- 
point- By the Court. 

^* No- 47- 

^ m^l'o? ^^^1 ^^ ^^^ demise of A, B. ) Upon reading the 
£^&S2i ^, Roe- ..--.-..- 5 affidavit of the de- 
fendant, it is ordered, upon the said defendant's 
forthwith bringing into Court the whole rent due 
and in arrear, and such sum to answer the costs 
as the master shall direct, that further proceedings 
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in ttiis cause be stayed. And it is referred to Qxe 
master to compute the said arrears of rent, and to 
tax the said costs ; and upon the said defendant's 
paying the said lessor of the plaintiff what the said 
master shall find due, and allow for the said rent 
and costs, that all further proceedings therein as 
to the non-payment of the said rent, be stayed. 
But it is further ordered, if the said lessor of the 
plaintiff has any other title to the premises in 
question, than for the non-payment of the said 
rent, he is at liberty to proceed. Upon the mo- 
tion of Mr. 

By the Court. 

No. 48. 

AN ACT in addition to the act concerning Judg- 
ments and Executions- 

Passed April 12, 1820. 
I. BE it enacted bu the People of the State qfsherurst* 
JVew- York, represented in the Senate of Assembly, By cxecutio* 
That whenever any lands or tenements shall be ^"o'^eed*. 
•old after the first day of May next, by virtue of 
any execution already issued, or that shall here- 
after be issued, it shall be the duty of the sheriff 
or other officer, instead of executing a deed for 
the premises sold, to give to the purchaser or pur- 
chasers of such lands or tenements a certificate in 
writing, describing the lands or tenements pur- 
chased, and the sum paid therefor, and the time 
when the purchaser will be entitled to a deed for 
fuch lands or tenements, unless the same shall be 
redeemed, as is provided in and by this act : And Tobefiie^. 
such sheriff or other officer shall, within ten days 
from the time of such sale, file in the office of the 
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clerk of the county, a duplicate of such certificate, 
signed by him ; and such duplicate certificate, or 
a certified copy thereof, shall be taken and deem- 
ed evidence of the facts therein contained. 
Befendants IL And be it further enacted^ That it shall and 
their lands mav be lawful for any defendant, his heirs, execu- 

•old on ex«- •' i 

cati«B. tors, administrators, or grantees, whose lands or 
tenements shall be sold after the first day of May 
next, by virtue of any execution, within one year 
from and after such sale, to redeem such lands or 
tenements, by paying to the purchaser thereof, his 
executors, administrators, or assignees, or to the 
sheriff or other officer who sold the same, for the 
benefit of such purchaser, the sum of money which 
may have been paid on the purchase thereof, to- 
gether with the interest thereon, at the rate of 
ten per centum per annum, from the time of such 
sale ; and on such payment being made as afore- 
said, the said sale, and the certificate thereupon 
granted, shall be null and yoid« 

lowbat cases HL And be it further enacted^ That it shall also 

tors may re- bc lawful for any creditor of any defendant, whose 
lands or tenements «hall have been sold under any 
execution, after the first day of May next, who 
shall have a decree in chancery, or a judgment at 
law against such defendant, which shall be a lien 
on the real estate of such defendant, and for the 
executors or administrators of any creditor having 
such decree or judgment, within fifteen months 
after such sale, in the default of the said defend- 
ants, to redeem the lands or tenements which shall 
have been so sold, in the manner prescribed in the 
second section of this act ; but that the defendant 
shall, in all cases, be entitled to redeem such lands 

Defendants or tenements in preference to any creditor : And 

have prefer- * , 

eace. whcnevcr any creditor shall redeem such lands or 
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tenements as aforeEaid, be shall be entitled to, and 
acquire all the rights of the original purchaser 
thereof; and any other creditor having such de- 
cree or judgment aforesaid, and the executor or 
administrator of any such creditor, may, in like 
mumer, redeem the lands or tenements so sold, 
within fifteen months from the sale thereof, and '* 
may hecomc entitled to all the rights and privi* 
leges acquired hy any other creditor, by reimburs- 
ing to him, his esecutors, administrators or as- 
tigns, the sum which may have been paid by such 
creditor, together with interest tbereon from the 
time of such payment, at the rate of seven per 
centum per annum, and by also satisfying any prior 
judgment or decree which such creditor may have 
against such defendant ; and, in like manner, any 
other creditor having such decree or judgment 
aforesaid, and the executor or administrator of 
any such creditor may, within the time aforesaid, 
redeem such lands or tenements, from such tirst, 
second, third, or any other creditor; and upon 
auch redemption being made in manner aforesaid, 
the title of the original purchaser shall he vested 
in such creditor or his executors or administrators. 

IV. And be it further enacted, That if s 
or tenements so sold, shall not be redi 
aforesaid, eittier by the defendant or by i 
ditor as aforesaid, within fifteen months 
time of such sale, it shall be the duty ,of t 
or othei' officer who shall have sold the same, or 
his executors or administrators, to complete such 
sale, by executing a deed of the premises so sold 
to the said purchaser ; and if any creditor shall re- 
deem such lands or tenements as aforesaid, it shall 
be the duty of such sheriff, or other officer, on the 
expiration of fifteen months from the time of suck 
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sale, to execute a deed of the premises so sold, te 
such creditor, as the assignee of the original pur* 
chaser, and such deeds shall he as valid and effec- 
tual in the law, as if such creditor had been the 
original purchaser. 
Waste by V* And be it further enacted, . That if, at any 

debtor bow , /.i ii»i • r- -jj 

preT«nted. time after the sale of the premises as aioresaia, ana 
before the expiration of the time allowed for re- 
deeming the same, the debtor, or any person in the 
possession of the premises thus sold, shall do anj 
acts of waste thereon, it shall be lawful for the 
chancellor of this state, or for the first judge of 
the county wherein said premises are situate, on 
application by the purchaser, or bis authorized 
agent for that purpose, and on satisfactory proof 
being made of waste having been committed bj 
such debtor or occupant, to grant an order against 
such wrong-doer to stay any further waste, under 
such penalties as such chancellor- or judge shall 
impose, conformable to the powers and regula- 
tions incident to a Court of Chancery in all other 
cases, and which are hereby extended to such first 
judge for that purpose- 
No. 49. 



AN ACT to amend an act, entitled " an act con^ 
cerning Distresses, Rents, and the renewal of 
Leases,'*^ passed April 5th, 1813, and /or other 
purposes. 

Passed April 13, 1820. 
procwdingi 1. BE it enacted by the People of the State of 

wbenate- xt» xt i ' t i 

aant holds Jsew-York, represented in Senate and Assembly, 
That if any tenant or lessee at will, or at suffer- 
ance, or for part of a year, or one or more yean. 
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or from year to year, of any houtess lands, mes- 
suages, tenements or hereditaments ; or the as- 
signs, under tenants, or legal representatives of 
such tenant, or lessee, shall, after, the expiration 
of his, her, or their term, hold over and continue 
in possession of the same, or any part thereof, 
without the permission of the landlord or lessor of 
the premises ; or if any such person or persons 
shall so hold over, without such permission as 
aforesaid, after default in the payment of rent, 
pursuant to the contract or agreement under which 
such premises shall he held, it shall he lawful for 
such landlord or lessor, or his heirs, executors, ad- 
ministrators, attorney, agent, hailiff, receiver, or, 
assigns, to make oath, in writing, of the expiration 
of such term, or of such default in the payment of 
such rent, and of such holding over, without per- 
mission as aforesaid, and thereupon to apply to the 
mayor, recorder, or any one of the aldermen, special 
justices, justices of the Marine Court, or any. one 
of the assistant justices of the city of New- York, 
if the premises are situated in the said city ; or to 
any judge of the Court of Common Pleas, or mayor 
or recorder of any other city or county within 
which the demised premises may be situated, who, 
on receiving such oath in jf riting, are hereby re- 
quired to issue a summons, requiring the person 
or persons in possession of the said premises, or 
claiming the possession thereof, forthwith to re- 
move from the same, or show cause before the 
magistrate issuing such summons, on the same day, 
or within such time, not exceeding five days after 
the service thereof, as to him shall, under all tha 
circumstances, appear to be reasonable, why such 
landlord or lessor, or his heirs, assigns, or legal re* 
presentatives, should not be put ia possession of 

48 
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the said premises ; and if no sufficient cause be 
shown to the contrary, such magistrate shall issue 
an order or warrant, to be directed to the sheriff 
of the county within which the premises are situa- 
ted, or to any constable or marshal of any city or 
town, commanding him to remove all persons from 
the said premises, and to put such landlord or 
lessor, or his or their heirs, executors, adminis- 
trators or assigns, into the possession thereof. And 
the said sheriff, constable, or marshal, is hereby 
required to obey and execute such order or war- 

ProviM. rant : Provided always^ Thg^t in case of a tenancy 
at will or sufferance, the landlord or lessor shall 
give three months notice in writing to the tenant 
or tenants of the premises, requiring him or them 
to remove therefrom, before applying to a magis- 
trate for relief under this act : which notice shall 
be served by delivering the same to such tenant 
or tenants, or some person of proper age residing 
on the premises : and if the tenant or tenants can- 
not be found, or there be no such person residing 
on the premises, then such notice shall be served 
by putting up the same on the most conspicuous 
part of the premises, and where the same can be 

Further pro- tlic most Conveniently read : And provided also, 
That in the case of a proceeding for non-payment 
of rent, as before mentioned, there shall have been 
a demand of such rent, or three days notice, in 
writing, by the person or persons' entitled to such 
rent, to the person or persons owing the same, re- 
quiring the payment of the said rent, or the deU- 
very of possession of the premises, to be served ia 
the same manner as last provided. 
Jury wh€u H, And be it further enacted,' That if such per- 

to be sum- *^ ' * 

moned. son or pcrsous in possession of such premises as 
aforesaid, or claiming th^ possession thereof, shall 
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make oath that the term in the premises in ques- 
tion is not expired, or that he^ she, or they, do not 
hold or claim the said premises contrary to an 
agreement then existing between them and the 
person or persons applying for such summons as ^ 
aforesaid ; or in the case of an application by rea- 
son of the non-payment of rent, if the person or 
persons against whom such application is made, ' 
shall make oath that such rent is not in arrear and 
unpaid, the said magistrate, or any other of the 
faid magistrates before named; in their respective 
cities and counties, shall issue a precept, directed 
to the sheriff of the said city or county, command- 
ing him to summon a jury of twelve men, qualified 
to serve as jurors in courts of record, to appear 
before the magistrate issuing such precept, either 
on the day of issuing such precept, or on the day 
thereafter, who shall hear the proofs and allega- 
tions of the parties, and under the advice and di- • 
rection of such magistrate last mentioned, shall 
hear and determine the matter in difference be- 
tween the said parties ; that the said jury shall be 
empanelled and sworn as is usual in trials by jury 
in courts of record ; and if the verdict of the said 
jury shall be for the landlord or lessor, or person 
or persons applying for the summons in the first 
instance, as herein provided, the said magistrate, 
before whom such trial by jury shall take; place, 
shall issue a similar order or warrant to put the 
landlord or lessor, or person or persons applying 
for such summons in the first instance as aforesaid, 
into the possession of the premises, as is provided 
for in tile first section of this act. 

III. And be it further enacted^ That in the case SccurUyjbr 
of a proceeding under this act for the non-pay- non-pay- 
ment of rent, if the decision of the magistrate or 
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the verdict of the jury, as the case may be, shall 
be against the person or persons of whom such 
rent is claimed, the contract or agreement, and 
the relation of landlord and tenant between the 
parties shall be thereafter cancelled and annulled, 
unless the person or persons owing such rent shall 
forthwith pay the said rent, and the costs of pro- 
ceeding under this act, or give such security to the 
person or persons entitled to the said rent, for the 
payment thereof, with costs, in ten days there- 
after, as shall be satisfactory to the said magistrate ; 
And farther^ That no proceeding for non-payment 
of rent shall take place under this act, ii| any case 
where it shall appear that satisfaction for such 
rent might have been obtained by distress, 
conrtruction IV. And he it further enacted^ That every agree- 
agreementfc mcut which shall bc made for the hiring or occu- 
pation of any lands or tenements in the city of 
New- York, and which shall not particularly spe- 
cify the time during which such hiring or occupa- 
tion is to continue, shall be deemed and held valid 
until the first day of May next after the time when 
the possession under such agreement shall com- 
mence; and that unless it is otherwise agreed 
upon between the parties to such agreement, the 
rent under such agreement, or the compensation 
to the landlord, for the use and occupation of the 
premises, shall be payable on the usual quarter 
days for the payment of rent in the said city, and 
Parol agnree- be recoverable accordingly. And further^ That 

menlsnotva- i i . . . * 

ud, except DO agreement by parole, and not . m writmg, for 
the letting or hiring of any lands or tenements in 
the city of New- York, shall be valid or binding in 
law, for any longer period than one year from the 
making thereof. 
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V. And he it further enacted^ That if any per- FaUe swear- 
son who shall he sworn to any matter hy virtue of 

this acty shall in such matter swear falsely, such 
person shall, on conviction thereof, he subject to 
all the pains and penalties of perjury. 

VI. And be it further enacted. That nothing in Ri^htg reier- 
this act contained, shall be construed to impair the of officers. 
rights of any landlord or lessor, under existing 

laws ; and that the magistrates and officers shall 
be entitled to the like fees, under this act, as for 
similar services under any other act or acts, to be 
paid by the party against whom the decision shall 
be pronounced, and recovered of him by the other 
party in an action of debt. 

VII. And be it further enacted^ That it shall and Right to pur- 

/» #» ••** good* ta- 

may be lawful for any lessor or landlord, or any >^«» away to 

•^ , /» y J defraud land- 

person or persons by him for that purpose lawfully ^'^' 

empowered, at anytime within the space of thirty 
days next after the rent shall have become due 
and payable, to pursue, take and seize, all such 
goods or chattels of such tenant, or lessee, as a dis- 
tress for the arrears of rent, as may have been 
conveyed away or carried from off the demised 
premises, and that so much of the thirteenth sec- 
tion of the act ^' concerning distresses, rents, and 
the renewal of leases,'* as is repugnant hereto, be, 
and the same is hereby repealed. 

VIII. And be it further enacted. That any te- Special dam- 
nant or tenants, who shall hold over the posses- tf^au^kT 
sion of any lands, tenements or hereditaments, 
against the provisions of the twenty-first section 
of the said act '^ concerning distresses, rents, and 
the renewal of leases," in addition to tfie double 
rent thereby giv^n, shall be Kable to pay and re- 
munerate the landlord or lessor for all special da- 
mages whatsoever, to which such landlord or les- 
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sor may be subjected, by reason of such holding 
over, to be recovered in like manner, as in and by 
the said act is provided* 
wbentand- IX, And It it further tttacted. That if the te- 

lord msy re- *' ' 

kume posses- nant or lessee of any lands or tenements shall take 

sion of va- J 

l^kF^' ^^^ benefit of any insolvent act, or shall abscond 
and leave the premises vacant, the landlord or 
lessor shall, in either such case, and on due proof 
thereof, be entitled to the like proceedings, £or 
obtaining the possession of the said premises as 
are provided in the first section of this act, unless 
£he tenant or lessee shall give such security to the 
landlord or lessor of the said premises, for the pay- 
ment of the rent thereof, as the same shall become 
due, as shall be satisfactory to the magistrate to 
whom application shall be made for such proceed- 
ings as aforesaid. 
Certain act X. And be it further enacted* That the act» en- 

repealed. "^ ' 

titled ^' An act to amend an act, entitled ^ an act 
concerning distresses, rents, and the renewal of 
leases', passed April 5th, 1813, and for other pur- 
poses,'' passed April 21st, 1818, be, and the same 
is hereby repealed. 
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A 
ABATEMENT, Fage 

mode of pleading in ... • 243 

jurisdiction of another court may be pleaded in . 242 
ancient demesne, good plea in . . . 244 

not created^ by death of lessor of plainti£f . . 288 

defendant, after assizes began 298 

plaintiff, in ancient practice 181 

ABATOR, not within stat. 32 Hen. VIII. c. 33. , 43 

ACCORD, formerly good plea in ejectment . 242 (/) 

ACTIONS, 

real, when first disused .... 9 

statute of fines only includes . . • 91 

consolidation of . . . • . 237* 323 

ADMINISTRATOR.— Ftrfe Personal Representative. 

ADMINISTRATION Letters of, when evidence . 271 

ADMITTANCE, to Copyholds, 

surrenderee cannot bring ejectment before . . 66 

cannot devise before . . .66 

heir may bring ejectment before . . 67. 257 

except against lord 67* 257 
title relates to time of surrender after • . 66 

copyholds cannot be forfeited before . • 284 

manner of proving .... 257 

to chambers, not similar to • . .66 (y) 

ADVOWSON, ejectment will not lie for an . • . 16 

AFFIDAVIT, 

to stay proceedings under 4 Geo. II. c. 28 . 159 (r) 

7 Geo. II. c. 20 . . 824 

for leave to plead ancient demesne . . 244 
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AFFroAVIT, 

for motion for trial at bar 

in ancient practice, of sealing lease 

of service of declaration, 

must be annexed to declaration 
when to be made 
4>y and before whom to be made 
f«^8 to be stated in . 
must be positive^ and why 
when more than one necessary 
defective, how remedied 
AFTER-MATH 
AGREEMENT, 

void, when implied tenancy created by 
far lease, proviso for re-entry in 
what words will create 
for increase of rent does not alter tenancy 
ALDER CARR . . . , 

ALTERNATIVE Noticc--r«fc Notice to quit. 
AMENDMENT of declaration 
ANCIENT Demesne, plea of 
ANCESTOR, 

dying under disability to enter 

possessed, evidence of seisin 
descent from common, how proved 
APPEARANCE, 

how regulated by common law 

statute 
who may appear as landlords 
of what term to be entered 
how to be made 
time allowed for 
for part only, now unnecessary 
cannot be entered by landlord for tenant 

by parson for right to perform 
if trick to put off trial 
when permitted by wife alone 
by landlord, motion for, when to be made . 
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217, 218 

218 

219 
219 
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107 

170 

109, &c. 

135 

21 

200 

244 

60 
252 
253 

226 
227 
229, &c, 
. 240 
237, &c. 
220, &c. 
. 235 
. 238 
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. 233 
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APPEARANCE, Pape 

power once assumed by king's bench respecting . 232 

how lessor to proceed after . . ' • 241 
ARTICLES of church of England, 

when proof of subscription to necessary . . 273 
ASSIGNED, 

of a bankrupt, may maintain ejectment . . 69 

evidence in ejectment by . . 275 
assignment to, not breach of general co- 
venant not to assign 165, l66 

by estoppel, not within 32 Henry VIII. c. 34. . 76 

of lessee, when notice to quit to be given to 140^ 141 

of mortgagee, may maintain ejectment . • 62 
when exempted from giving notice to quit 107 

may defend as landlord . .231 

evidence in ejertroent by . . 283 
of reversion, may maintain ejectment, in what cases 74. 172 

evidence in ejectment by . . 282 

ASSIGNMENTS of Lease, when presumed . 283, 284 
ATTACHMENT, 

granted on breach of consent rule • • 236, 301 

for disturbing sheriff in execution , . 309 

how in the case of a peer . • . • 504 

not granted, on consent rule till signed by lessor 236. 344 

upon Stat. 7 Geo. II. c. 20. . . 327 

ATTESTATION OF WITNESSES, 

todeviseof freeholds, what sufficient . . 260 

how to be made . . 264' 

form of • . 265 
ATTORNEY, 

must not be lessee in ejectment . , 178, (o) 

forms in ancient practice, executed by . •179 

warrant of to confess judgment, when lease forfeited by 166 

ATTORNMENT to stranger destroys tenancy . . 119 

AWARD, ejectment will lie on . . •89 

B. 
BAIL, common, 

must be filed, ia what cases - • . 223 

49 
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BAIL, Pflge 

to file, when part of consent rule . . 233 

time of filing , . . ^ .223 

BAIL, ia error, 

who may be . . ... . 313 

sum required of . . • .314 

when chargeable with mesne profits . * 315 

in action for mesne profits • • . 330 

BAILIFF, service of declaration upon, not good • 213 

BANKRUPT, assignee of— Fide Assignee of Bankrupt. 

BANKRUPTCY. 

proviso in lease to re-enter on, good 

and sale, breach of covenant to occupy 

no plea to action for mesne profits 

BARGAINEE OF REVERSION, within 32 Hen 

BE4ST-GATE 

BILL OF PEACE, when granted in ejectments 

BIRTHS, how proved 

BIS PETITUM, no objection in ejectment 

BODY POLITIC— Firfe Corporation 
BOG . . . 

BOILARY OF SALT 

BREACHES, particulars of, 

lessor, how and when compelled to give • .317 

evidence confined to breaches contained in • 282 

BUIL WNG by encroachment, when to be mentioned in demise 27 

BURGAGE . . . . . .28 

C. 

CAPIAS AT> SATISFACIENDUM, writ of, 

when lessor entitled to for costs . . 300, &c. 

when to be sued out by defendant for costs . 302 

CASUAL EJECTOR, 
in ancient practice, 

when first used, and why . . -12 

suit proceeds in name of . . . 179 

cannot confess judgment . . . 18I 

in modern practice, 

declaration against, how entided . .185 
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. 166 
. 333 
VIILc.34.r5 
. 21 
. 316 
255, 256 
. 22 

. 22 
. 17 
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CASUAL EJECTOR, judgment ajrainst page 

motioik for, for want of appearance, 

on what founded . . .216 

not to be moved in court in common cases 219 

at what time to be made 220, 221, 222 

on 4 Geo. II. c. 28. . , 159 

on nonsuit for not confessing . 290 

rule for, when and how drawn up . . . 222 

when common bail necessary before . . 222 

how and when to be signed 222. 234. 239. 247. 289 

in what eases set aside, and how . . . 225 

how entered, when some of several defendants confess 290 

aemble not equivalent to trial under 4 Geo. IL c. 28. 157 

CATTLE-GATES . . . . .21 

CERTIORARI writ of, ejectment cannot be removed by 180 
CESTUI QUE TRUST, 

lease by, will n^ot bar trustee from recovering in ejectment 86 
when legal estate vested in . . . 81, &c. 

when possession of, not adverse to trustees . 52 

when demise to be laid by . . . .188 

CESTUI QUE USE, within 32 Hen. VIII. c. 34. . 76 

CHAMBER . , . . .24 

CHAPEL, 

ejectment will lie for . • • .16 

how to be described • . . .16 

service of declaration for . . . .213 

CHURCH . . . . . .16 

CHURCH-WARDENS, service of declaration upon . 213 
CLERK OF TH E RULES, ejectment book how to he kept by 222 
CLOSE, ejectment will lie for a, when • . •24 

COAL MINES in Durham, how described in demise . 2G 
CO-DEFENDANT, landlord may be with tenant . 226 

CODICIL, signing of, not signing of will • . 263 

COMMON BAIL.— Ftrfc Bail. 
COMMON, Tenants ia-^Vtde Tenant. 
COMMON, 

for what kinds of, ejectment will lie • •17 

encroacbment on, belongs to whom • . 53 
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COMMON, 

of pasture generally, good after verdict 
COMPETENCY OF WITNESSES 
CONDITION, Breath of.— Ftrfe Proviso. 
CONFESSION OF LEASE, &c. 
CONSENT RULE, 

when invented . . ; • 

form and terms of ... 

how formerly drawn jxp • • • 

is not evidence of defendant's possession 

when nonsuit for want of lease, &c. prevented by 

how drawn up, in case of joint-tenants, &c« 

lessor of plaintiff must join in 

attachment lies for breach of . . 

when to be produced at trial 
CONSOLIDATION RULE . 
CONTEMPT OF COURT, 

misconduct on delivery of declaration is 

assigning death of plaintiff for error is 

release of plaintiff to tenant is . 

CONTINUAL CLAIM, what is, and how made 
CONUSEE, of Statute Merchant or Staple, 

may maintain ejectment 
evidence by 
COPYHOLDER, 

may maintain ejectment ... 

cannot forfeit lands before admittance 

evidence in ejectment by 

devisee of — Vide Copyholds. 

surrenderee of — Vide Copyholds. 

lessee of may maintain ejectment 

evidence in ejectment by • 
COPYHOLDS, 

not affected by descents cast 

within Stat. 32 Hen. VIII. c. 34. 

not within stat. of uses . . . 

Stat. 29 Car. II. c. 3. 
enfranchisement of, may be presumed 



Page 

. 296 
250, 265 



. 235 

14 

. 233 

. 234 

. 235 

. 235 
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. 276 
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184, (i) 
. 181 
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. 99 
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COPYHOLD, ' Pag« 

what sufficient will, to pass • • • 267 

forfeiture of, cannot be before admittance • . 283 

who may take advantage of ■• .64 

€|. if 21 Jac. Lc. 1^. operates <Mt . .65 

COPYHOLDS, devisee or surrenderee of, 

be6>re admittance cannot devise • » 67 

maintain ejectment ^, 190 

evidence in ejectment by . . 270, 271 

ancient demesne, no plea in ejectment for . 244 

receipt of customary rent for, does not create tenancy 118 

CORPORATIONS, 

cannot make a discontinuance . • .40 

are within 32 Hen. VHL c. Z%. , . . 48 

may maintain ejectment • • . •79 

how notice to quit to be given to • • • 124 

officers of, may give notices to quit • * 121 

how demise to be laid by • • . .193 

how name of to be stated in demise • .194 

CORN MILLS . , . . ,23 
COSTS payable, 

how under 4 Geo. U. c. 28. • . . 154 

by infant lessor, when . . . S04 

by feme, after baron co-defendant's death . 304 

when to one of several defendants acquitted • 304 

by such defendants as refuse to confess • 2^9 

by lessor, to which defendant he pleases . 305 
not payable, 

by lessor, if he join not in consent role 245. 305 
by lessor suing in forma pauperis ^ though dispau- 
pered . . . . .. 305 

by executor of lessor in any. case , . 302. 304 

to executor of lessor on consent rule, when . 302 
how to be recovered by lessor, 

OB judgment for want of appearance . 301. 332 

on nonsuit for not confessing • . 301 

when some of several defendants confess « 301 

on verdid against tenant • • . 302 

landlord . .302 
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COSTS, Fage 

feme sole married before exe- 
tion • - . • 302 

each defendant liable for the whole • . 301 

general remedy for recovery of . . : SOS 

defendant when entitled to by 8 & 9 W. 3. c. 11. • 304 
bow to be reeovered, by defendant, 

in the king's b^nch • » 303 

how to be recovered^ by defendant, 

in the common pleas . 303 

when plaintiflPs lessor is a peer 304 

security granted for, in what cases • 317, &c. 

proceedings staid till payment of, when . 319^ &c. 

in action for mesne profits, 

when security for granted . . -• 330 

certificate for necessary, if damages under 40^. 338 
COTTAGE . . . . • . 23 

COURTS OF EQIIITY, 

ousters of leaseholders formerly redressed by . 7 

application to, under 4 Geo. II. c. 28. . 155. 157 

interference of, to prevent repeated ejectments . 316 
mesne profits, before entry to avoid Aacj recoverable in 335 
COURT-ROLLS, 
when evidence 

court will grant inspection of . 

COVENANT, writ of . . 

COVENANT, action o^ will waive a forfeiture, when 
COVENANTS, 

what incident to the reversion 
what are good 
how dispensed with 

breach of, when tenancy determined by 
who may bring ejectment on 
actual entry not necessary on 
landlord not bound to notice 
what will be a waiver of 
evidence in ejectment on 
what amounts to, not to assign 

let 
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COVENANTS, ' Page 

put away • 163 

part with • 164 

commit waste . 167 

exercise a trade 168 

to actually occupy • 167 

insure • • 168 

deliver up trees . l69 

give notice of felling timber 170 

to repair generally, independent of to repair after notice l69 

wHat affected by proviso containing the word hereinafter 170 

CREDITORS may witness wills . . . 266 

CUSTOMARY ESTATES not affected by descents cast 41 

CUSTOMS, 

to give three or twelve months notice to quit, good 131 
must be strictly proved . • • .131 

manner of proving • . * . 2!^8 

D. 

DAMAGES, 

in ejectment, 

action may proceed for, though term expire • 204 

lessor die . 28S 

are nominal only .... 289 

formerly comprehended real injury sustained • 328 

in action for mesne profits . • • . 337 

DEATH, 

of lessor, no abatement of suit • . . 305 

q. if 9cire facias necessary after . .311 

security given for costs upon . .318 

costs not payable to defendant upon * 301 

of defendant, not cause of error when . . 298 

suggestion of, how entered • . 298 

q. if «ctre/acta9 necessary upon . 311 

of plaintiff, no abatement of suit • • .181 

to assign for error, is a contempt • 181 

of person, how proved • • . 253, &c. 

DECLARATION, 

how framed in ancient practice . 178 
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DECLARATION, F^c 

modern practice . . .13 

action for mesne profits . • 332 

how entitled . . • . .185 

may be by bill, or by original . . .185 

service of, suit commenced by • • .184 

resembles service of writ . . 209 

service of, must be before essoign-day . . 207 

should be on party actually in possession 209 

how made in common cases, 

upon tenants in possession . 209 

wife of tenant • . 21 1 

child or servant of tenant . 212 

when tenant absconds 213, &c. 

in ejectment for a chapel • 213 

poorhouse • 213 
when some of the houses are un- 
tenanted 216 
upon one tenant in possession, good against all 212 
wife of one tenant not good against all 212 
not good, upon person having keys . 213 

receiver under Court of Chan- 
cery 213 
irregular, when made good . • 211, &c.. 

court will not antedate . . • 215 

tenant must give notice of, when • . 223 

may be good for part, and bad for part - 2l6 

in action for mesne profits • • • 332 

amendment of, 

semble, may be before appearance 200, 201 

may be in demise, term, &c, 203, &c. 

names of parties . • 205 

description of premises • 205 

not permitted to real injury of defendant 204 

DECLARATIONS of persons deceased, when evidence 254 

DEED, demise by, deed need not be proved . • 194 

now unnecessary . • .193 

DEFENDANT, 

who may be admitted. . . . 228, &c. 
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DEFENDANT, Page 

death of, no abatement of suit when • . 29B 

cause of error, ^hen . . . 299 

evidence in ejectment, on the part of . 285 

in action for mesne profits, who should be . 330, &c. 
when entitled to make the first address to the jury . 259 
DEMISE, on, 

with lessor's title . . 186 

declaration may be entitled prior to . . « 185 

on a joint, lessors must have joint interest . . 186 

who may make a joint or several • . . * • 187 

when several distinct necessary . . .187 
under a, of whole, undivided moiety may be recovered 187 

must be after lessor^s title accr4je8 • .. 189 
should be soon after lessor's title accrues, and why 189 
not necessary to state premises to be in a parish in 195 

if parish is stated in, must be proved as laid . 196 
premises, how described in, when more than one parish 197 

need not state exact quantities to be recovered . 197 

time of laying, by heir . . . . 190 

posthumous son • • .190 

. surrenderee of copyholds , 190 

. assignees of bankrupt • . 190 

insolvent debtor • 190 

when fine levied . • .191 

against tenants at will . .191 

when commencement of tenancy unknown 192 

how to be laid, by corporations « • . 193 

overseers of a parish . . 191 

in ejectment for tithes . « 194 

by masters of colleges, &c. . . 195 

infants • . • • 195 

period of, caution respecting * . . * 192, 193 

is transitory • • ^^ . .181 

may be amended lifter its expiration . « 203 

intendment is in favour of^ after verdict . . 295 

DESCENTS CAST, 

definition of • . ,. • .40 

50 
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DESCENTS CAST, Page 

happen when . . . . .40 
doctrine of, not applicable to ejectments, and why 40 (y) 

summary of . . . .45 

what persons are not affected by . . .41 

right of entry, why tolled by . . .42 

when tolled by . . 43, &c. 

need not be pleaded in ejectment . . . 242 

DESCRIPTION 

of premises, what certainty required in . .20 

of parish of demised premises, material . . 196 

DEVISEES, 

not affected by descents cast . . .43 

of copyholds, cannot devise before admittance . 66 
refusal to pay rent to, when no disclaimer of tenancy 118 

may maintain ejectment . . . . 73 

defend ejectment . ' . ' . .231 

evidence by, of freeholds . . . 259, &c. 

copyholds . • . . 270 

terms for years . . . 271 

cannot bring ejectment for rent due to them as executors 158 

DEVISE, 

. to trustees, legal estate vested in them by, when 80, &c. 

of a term, no breach of covenant not to assign . 163 

to witnesses to a will, when void . . . 265 

of freehold interest, how to be made . . 260 

DISCLAIMER of Tenancy . . . .118 

DISCONTINUANCE, 

definition of . . . . . 34 

happens in what cases • . . . 34 

different modes of making . . . . 35 

when caused by levying a fine . . 36, &c. 

law respecting, how altered by 32 Hen. VIH. c. 28. 38 

11 Hen. VIL c. 20. 38 

cannot be effected by a corporation . . 40 

DISSEISIN at Election . . . . 40 (y) 

DISSEISOR, 

within Stat. 32 Hen. VtU. c. 33. . . . 43 

donee or feoffee of, not within stat. 32 Hen. VHI. c. 33 44 
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mSTRESS for rent, Pago 

when waiver of notice to quit . 144. 1 61 

DOUBLE RENT, action for . . . . 143 

DOUBLE VALUE, action for . . 124. 143 

DOWER, ejectment will not lie for, before assignment 68 

E. 
ECCLESIASTICAL PERSONS, 

not within stat. 21 Jac. I. c. 16. . * . . 46 

demise by, how laid . . • 193 

EJECTIONE FIRMiE, writ of ... 6 

EJECTMENT, 

definition of . . . . .1 

formerly only action of trespass . . . 1 

when term first recovered in ... 8 

how and when titles first tried in . . 9 

confined to possessory titles, and why • .10' 

will lie, for what things ... l6, &c. 

of bringing a second • • . .315 

EJECTOR, CASUAL.— Firfe Casual Ejector 
ELEGIT, Tenant by, 

may maintain ejectment . ^ , .70 

evidence in ejectment by . . . . 272 

ENTRIES, 

on court rolls, when evidence . . . 270 

in a bible, when evidence .... 256 
in parsons' books, when evidence • . . 273 

ENTRY, ACTUAL, 

formerly always made, and why . . 10. 145 

is still necessary, 

when fine with proclamations levied, and why 90, &c. 
when ancient practice is used . . .178 

is not necessary, 

if party levying fine has not a freehold interest 93, &c. 
when fine at common law levied .... 91 

when all the proclamations not completed . 96 
when fine is once avoided . . •99 

when fine is accepted . . . 96 

in ejectment on the forfeiture of a lease . 146 
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ENTRy, ACTUAL, P«ge 

on fine by joint tenant, ^. without previous ouster 96 

to avoid statute of limitations, but prudent 

before fine levied, will not avoid subsequent fine 

party making must bave right to enter 

time of making to avoid a fine 

by whom to be made . . • 

how to be made • . . 

ejectment must be brought within a year after 

consent rule no substitute for . . 

ENTRY, . 

right of, must be in lessor . 

proved at the trial, and how 
how taken away « 

is not devisable 

must accrue before day of demise 
of judgment — Vide Judgment, 
of plaintiff, how stated in declaration 
confessed by consent rule 
when pleadable pms darrien coaHnuanee 
of one joint tenant, &c. entry of all 
lease for life cannot be avoided without 

years cannot be avoided without, when 
of nonsuit for not confessing lease, ^. 
may be made pending error, when 
upon demised lands, substantial time of 
when and how proved in action for mesne promts 
ERROR, 

judgment quod defendens sit quietus is . . 29% 

death of defendant, is not • . . . 298 

want of suggestion of, is . 299 

rule not to commit waste pending . . . 315 

bail in . . . . i . 314 

action for mesne profits will lie pending . . 329 

elegit for mesne profits may be sued out after . 339 

BRROR, writ of, 

will not lie, before verdict . . . , 312 

against casual ejector .. . . 312 
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247. 280 
34 
94 
189 

198 
233 
246 
97 
175 
175 
234 
315 
136, &c. 
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ERROR; writ of, 


Page 


except in ancient practice 


312 (0 


if defendant do not confess 


. 312 


how brought by landlord • 


. 312 


no stay of execution, until bail put in 


. 314 


ESCHEAT, Lord by, 




not within 32 Hen VHI. c. 34. 


n 


may defend ejectment, qwBre 


• 232 


ESSOIGN.DAY, 




declaration miist be served before • 


. 207 


in King's Bench received by tenant Jwfore, 212, &c. 


ESTATE-TAIL, how discontinued 


34 


EVIDF-NCE, 




on the part of the lessor, 


- 


general points of . . , 


. 247 


by heirs, at common law 


252, &c. 


to copyhold lands 


. 257 


customary 


• 257 


devisees, of freeholds . 


259, &c. 


copyholds . , 


. 270 


terms for years 


. 271 


personal representatives . , 


• 271 


joint tenants, &c. against companions 


. . 275 


landlords against tenants 




on the termination of leases 


. 277 


notices to quit 


• 278. 


the forfeiture of leases 


• 282 


assignees of the reversion * 


. 283 


lords of manors, , » 


• 284 


surrenderees of copyholds 


. 272 


lessees of copyholders . . 


• 272 


mortgagees . , ., 


♦ 283 


tenants by elegit 


.272 


conusees of statutes merchant or staple . 


. ' 272 


by rectors or vicars . , , 


. ^7S 


guardians . • . , 


. 274 


assignees of bankrupts • * 


274 


f n the part of the defendant 


. 28r 
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EVroENCE, 

in actions for mesne profits. Page 

when profits antecedent to demise are to be recovered 334 
subsequent to demise . 335, 336 

EXECUTION, 

sheriff, may demand indemnity before . . SOS 

power of, to enforce • . . 308 

staid by consent rule, when . • • 234 

is made at lessor^s peril • . • 21. 307 

how to be taken out, 

on judgment for want of an appearance 224 

after verdict against landlord . . 306 

when some defendants die . . . 300 

when a sole defendant dies . . .311 

when defendant marries before execution . 311 

cannot be taken out pending error . • . 277 

not staid by writ of error till bail put in . . 314 

set aside if lessor^s right cease before writ issued . 306 

landlord must show error brought as cause against 312 

must only be for premises recovered . . 307 

or courts will interfere . 307 
sometimes confined by rule to premises recovered 307 

how to be made by sheriff . . . . 308 

instances of insufficient . . . . 308 

attachment granted for disturbing . . • 308 

when second granted . . . 309, &c. 

when «ctreyac»a6 necessary before . . • 311 

execoted, when judgments set aside after . 225.239 

cannot apply under 4 Geo. II. c. 28. after 154 

. 7 Geo. II. c. 20. after 324 



for mesne profits, staid until error determined 
of will, under statute of frauds 
EXECUTION, writ of 

its nature .... 

how drawn up . . . 

lessor may enter peaceably without • 

EXECUTOR— Firfc Personal Representative. 

EXTINGUISHMENT of estate . . 



. 329 
260, &c 

. 306 
. 307 
. 305 

. 171 
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F. 
PEME COVERT, 

cannot constitute an attorney 
devise to trustees^ to suffer to receive rents 
. receipt of rent by, after separation from baron 
service of declaration upon 
may defend ejectment against baron, when 
liable to costs, if baron co-defendant die ' . 
judgment against, not evidence against baron 
statute of limitations runs not against 
baron cannot discontinue lands of . 
not affected by descents cast 

FEOFFMENT, by tenant for years 

FIEM FACIAS, writ of, 

when lessor entitled to for costs 
when sued out by defendant for costs 

FINE, 

when entry necessary to avoid 
when not .... 

- when avoided by entry 
when discontinuance worked by • 
by joint tenant, &c. no ouster of companion 
tenant for life accepting, is a forfeiture 
and non-claim, need not be pleaded 
mesne profits before avoidance of, how recovered 

FISHERY 

FORFEITURE, 

by copyholder. — Vide Copyholds 
of lease. — Vide Covenant 

FREE BENCH .... 

FURZE and HEATH 

G. 



Page 

179 

81 

114 

258 

232 

304 

337 

46 

38 

41 

94 



302, &C. 
. 303 



90, &c. 

92.95 

93 

35.93 

56 

96 

242 

335 

18 



25 



57 



GAVELKIND ..... 

GLEBE, 

parson cannot bring ejectment for, after sequestration 80 
evidence in ejectment for . , . • 274 

GORSE and FURZE 25 
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GUARDIANS, Page 

in socage or testamentary, niay bring ejectment . ^ 68 

nis^Le ftclual entry for 

ward 97 
evidence in ejectments 

by 274 

H. 
HABEAS COItPUS, ejectments renH>ve(S from inferior 

courts by . . . «^ 

HABERE FACIAS POSSESSIONEM, writ of, 
nature of . . . • 

how drawn up . . • 

return of, should be made 
when evidence in action for mesne profits . 
Vide Execution. 
HABERE FACIAS SEISIN AM, writ of 
HAY-GRASS . ... 

HEARSAY, when evidence 
HEIRS, 

time allowed for entry of, by 21 Jac. I. c. 16. 
demise by, when to be laid 
staying proceedings by, under 7 Geo. II. c. 20. 
may defend ejectment • . 

are competent witnesses in ejectment 
may examine all the witnesses to a will 
evidence by, at common law 
to copyholds 
customary • 
HERALD'S BOOKS, evideace of pedigree 
HERBAGE . . . . 

HEREDITAMENTS, corporeal, recoverable 

ment • • • . 

HIGH-WAY . . 

HOP-YARD . . 

HOUSE.— ricie Messuage 

I. 
IMPARLANCE, new declaration formerly deHi^red af- 

ter . ... . . 201 (») 



. 180 

. 306 

. 30r 

309, 310 

. 334 

. 306 

19 
254, &c. 



60 
190 
325 
330 
252 
267 
252 
257 
257 
257 

19 



in eject 



16 

18 
20 
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IMPOSSIBLE YEAR, Page 

' rejected in notice to quit . . . .127 

ouster in declaration . . • 199 

INFANT, 

may maintain ejectment • . • .69 

when bound by his attorney's acts . .114 

must give notice to quit . . . .120 

security for costs, when . 195. 317 

liable for costs, when . • . • 305 

demise by, how laid . . • . ' 195 

INFERIOR COURTS, 

ancient practice necessary in, and why . . 177 

ejectments, how removed from , . .180 

when jurisdiction of not pleadable . . 181 

how to proceed in . . ' . .180 

INJUNCTION against bringing ejectments, when granted 316 

INTRUDER, not within 32 Hen. VIII. c. 33. . • 43 

IRELAND, 

premises described by terms used in ' . . 21 

security for costs on demise by resident in .318 

ISSUE, 

must agree with declaration • . . 245 

how made up • • • • • 24d 
variance between and record, how to proceed when 290 

genera], commonly left with consent rule . 237. 241 

in action for mesne profits . 332 

J 
JOINT-TENANTS, 

may maintain ejectment against co-tenants, when 56. 88 

when affected by 21 Jac. I. c. l6. . . 54 

demise by, how laid . • • .187 

entry of one is entry of all . . .97 

possession of one is possession of all . . 56. 96 

what acts of are ousters of companions . • 56 

fine by one no ouster of others • . .96 

must all join in notice to quit • . 121 

notice to quit to one will bind all, when . .* 12$ 
service of declaration upon one^ good against all • 212 

SI 
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JOINT-TENANTS, Pa^e 

special consent-rule, when granted to . . 236 

evidence in ejectments by ^ • . 275 
may bring action against cortenants for mesne profits 331 
JUDGMENT, in ejectment, 

is not final .... 294. 316 

possession only is recovered by . . 294.315 

must be entered according to the verdict • • 295 

intendment after, in favour of claimant • 295, &c. 

how entered relicta verificatione • • • 245 

when defendant will not confess . 289 

whole premises ^re recovered • 297 

part of whole premises are recovered 297 

some parcels only • • 298 

# . sole defendant dies . . 298 

some of several die • . 299 

against /eme, when baron dies- .. 298 

is not evidence in a second ejectment • • 192 

when evidence in action for mesne profits 189* 335; 336. 

when entered for want of plea . • « 242 

formerly entered quod defendens capiatur 298 (/) 

casual ejector cannot confess . * .181 

proceedings to, in ancient practice .* 179| 180 

mesne profits recoverable after, in all cases • 330 

arrest of, motion for • • • . 293 
against casual ejector.— Hc^e Caafbal Ejector. 
JURISDICTION, 

may be pleaded to in ejectment . . . 243 

of inferior court, cannot be pleaded when . .181 

rule to plead to, when granted . . . 243 

how drawn up . . 244 

K. 

KING, 

may maintain ejectment sernble . , . 79 

how under 8 Hen. VI. c. l6.and 18 Hen. VI. c. 6. 79 

is not within 21 Jac. I. c. l6. . . . 46 

when concluded by 9 Geo. lU. c. I6. . . 46 {§) 
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Page 
KITCHEN • . . . s . 24 

KNEAVEofLAND . . . . .22 

- L. ^ . 

LADY-DAY, notice to quit at generally, how constrqed 127 

LAND, 

how to be described in demise « / ,24 

piece oiy ejectment will lie for, when • . 24 

general occupation oi^ what is . . • .103 

LANDLORD, 

jtt8 disponendi m . . . . . 147 

by common law cannot be sole defendant, qwsre 226. 228 
who may defend as, under 11 Geo. II. c. 19^. 227, &c. 

may defimd in tenant's n«ime . . . 233 

how to appear as . . . . • . 238 

how to proceed if improper person admitted to defend as 232 
when defendant, judgment how signed 233, 234. 239 

error, how brought by • , . . 312 

evidence in ^ectments by 

on termination of lease « 277 

notice to quit * ^ 278 

forfeiture of lease • 282 

LATITAT 224 

LAY IMPROPRIATORS, evidence by, for tithes . 274 

LEASE, 

by ceHtd que trust, no bar to trustee . .85 

possession under treaty for, will not create a tenancy lir 
when tenancy created under a void . • 107 

when entry necessary, upon a forfeiture, to avoid 174 

cannot exist without a reversion . . .163 

who may make adjoint . • . .186 

determinable generally at third or sixth years, how 

construed . . . • .129 

assignment of, when presumed . • • 283 

forfeiture of — Vide Covenant. 

agreement for, what words will create . 108, ^. 

•vidence by landlord in ejectment, on expiration of 277 

forfeiture of 28^ 
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LEASE, 

in ancient practice, actually executed 
in modern practice, feigned only 

confessed by defendant 
LIMITATIONS, statute of 

who not within . . . . 



10. 178 
IS 

. 2S3 

46 

46.65 



quarty if lord of manor bound by, upon forfeiture by a 

copyholder . . . . .65 

when joint-tenant, Szc, affected by . . .55 

extension of time in second section how construed, 46. 59, &c. 
does not operate between trustee and ce9tui que trust 52 

against lord of manor, when . 54 

entry not necessary to avoid • . . .150 

operation of, will bar ejectment ... 46. 75 

barred by pa3impnt of interest on mortgage 53 



need not be pleaded in ejectment . 

must be pleaded in action for mesne profits 
LIQUORICE, demise of lands producing 
LODGINGS, notice to quit, how regulated 
LUNATIC, 

may maintain ejectment 

committee of, cannot 

service of declaration upon 

Stat. 21 Jac. I. c. l6, does not run against 

M. 

MADDER, demise of lands producing 
MAINTENANCE . . . 

MANOR, ejectment will lie for a 
MANOR^Lordofa 

may maintain ejectment on a forfeiture, when 

evidence by, on a forfeiture 

on a seizure, pro defectu tenentis 
in ejectment for mines 

qucsre^ if 21 Jac. I. c. l6. runs against a 

gucBTCf if entitled to defend ejectment 
MARRIAGE, how proved 
MESNE PROFITS, action for, 

whoB invented 



242 
333 
129 
131 

88 

88 

215 

46 



. 129 

10. 178 (o) 

25 

63 

. 284 
. 284 
. 285 
65 
. 232 
. 255 

. 328 
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MESNE PROFITS, action jfor, Pag« 

nature and uses of • . • . 328 

may be waived 

for assumpsit for use and occupation, when 329 

for debt on 4 Geo. II. c. 28. . 329 

11 Geo. II. c. 19. qucare 329 (q) 

may be brought pending error . . ' . 329 

is bailable at discretion .... 329 

must be brought, by whom ... 330 

against whom . a ^ . 331 

declaration in, how framed . . . 332 

pleas in, what are good .... 333 

money cannot be paid into court in . . 333 

evidence in, 

when profits antecedent to demise are recovered 333, 334 
subsequent to demise . 334,335 

damages in, 

have reference to time of defendant's occupation 331 
not confined to rent of premises . . 337 

may include costs of ejectment . • 338 

profits before fine avoided, not recoverable as 336 
costs in, 

second ejectment staid till paid . . 321 

judge must certify, if under 408. . . 338 

when unnecessary after error • . . 339 

MESSUAGE, 

ejectment wilt lie for . , . . .23 

part of . . . .24 

notice to quitj how regulated / . .130 

rent musrt be demanded at, when . . 149 

MICHAELMAS, 

notice to quit at generally, how construed • . 127 

holding generally from, how construed . . 127 

MILLS . . . . . .23 

MINES . . . . . 26.285 

MOIETY, undivided, 

cannot be a disseisin ef • . . .55 

recoverable on demise of whole • . .187 

MOOR and MARSH . . . . 25 
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MORTGAGEES, Pfcge 

may maintain ejectment, when . . .62 

when required to give a notice to quit 

how protected by 4 Geo. II. c. 28. 

may defend as landlords 

proceedings by, when staid under 7 Geo. 11 

evidence in ejectments by 

assignee of — Vide Assignee. 
MORTGAGOR, 

not tenant to mortgagee . . . . 106 

competent witness for mortgaged lands 251, 252 

tenant of, need not give notice of ejectment by mortgagee 228 

fticere, if liable for mesne profits • 331, 332 

when tenant to mortgagee . . 106 

MOUNTAIN . . . . ,22 



106, &c. 
. 164 
. 231 
€.20. 324, &c. 
. 283 



N. . 






NONSUIT, 






for not confessing lease, &c. 






how to proceed on 


« 


289, 290 


error cannot be brought after 


• 


. 312 


costs, how recoverable on 


• 


300,301 


when not recoverable on 


• 


. 301 


lessor liable to before signing of consent rule 


. 245 


NOTICE TO APPEAR, 






to whom to be addressed • 


« 


205,206 


by whom to be subscribed 


• 


. 207 


time of appearance of tenant, how regulated by 


206, &c. 


may be amended * . 


• 


207,208 


how framed in ancient practice 


• 


11. 178 


quasre^ if necessary in inferior courts 


. 


. 180 


NOTICE OF TRUL, 






same as in other actions 


• 


. 245 


proceedings staid after 




. 322 


NOTICE TO QUIT, 






origin and history of 


• 


102, &c. 


must be given. 






in common tenancies, from year to 


year 


. 103 


under implied tenancies from year 


to year 


. 107 



/ 

INDEX. 

NOTICE TO QUIT, 

to personal representatives^ when 
is not necessary, 

at expiration of lease 

from mortgagee to mortgagor 

when tenant attorns to another 

to under-tenants of mortgagor, when 

from assigrnee of mortgagee, when 



40r 

Page 
. 119 

. 102 
. 106 
. 119 
106. 331 
. 107 



103. 129. 133. 136 



time of giving 

time for expiration of 

in common tenancies 

in cases of lodging^ .... 

under implied tenancies 

particular customs, or agreements 

when tenant enters at several times 

irregularity as to, how waived 
generally, at end of current year, good 

when to be so framed . • 

on a particular day, must be day tenancy began 
by whom to be given . : 

to whom to be given 

how to be served .... 
framed * \. • • 

by parol, when good 
must be in writing, when . ' 
how to be addressed 
must not be alternative or ambiguous 

what so deemed • 
must contain all things comprised in the demise 
may be waived, and how • . . 

may be given by tenant 
implied tenancy, when rebutted by 
service of, how to be proved 
when and how evidence of commencement of tenancy, 280|&c 
power of giving, necessarily incidental to tenancy 

from year to year 103. 108, 109 
evidence necessary in an ejectment on , 278, &c. 

subscribing witness to, unnecessary . .125 



129. 133 
131 
133 

131, &c. 
136 
280 
132 
132 
133 

120, &c* 
22, &c. 
123 

124, &c. 
124 
124 
125 
125 

125, &c. 
128 

139, &c. 

. 145 

. 11? 

278, &c. 



408 



INDEX. 





• 


73 




• 


20 




• 


55 


56. 


178. 276 




234, 


235 




198, 


&c. 




232, 


233 




• 


200 



o. 

OCCUPANT, speciai ... 
ORCHARD • . . • 

OUSTER, 

actual, what acts amount to . 

evidence of, when necessary 
consent rule substitute for, when 
of plaintiff, how stated in declaration 
nonsuit for not confessing 
of tithes, how laid 
OVERSEERS of the poor, service of declaration upon 213 

when demise should be laid by 191 

> 

P. 

PANNAGE . . . . . . 20 

PARCENERS, 

may maintain ejectment against each other when 55. 88 

when affected by 21 Jac. i. c. l6. • . • 57 

demise by, how laid . • . . 186 

entry of one is entry of all . . . , 97 

possession of one is possession of all • 55. 97 

what acts of, are ousters of companions • . 54 

fine by one no ouster of others . . .54 

must ail join in notice to quit . . 120, 121 

notice to quit to one will bind all, when . .123 

service of declaration on one, good against all . 212 

special consent rule, when granted to . • 236 

evidence in ejectments by • . • 276 

may bring action for mesne profits . . 334 

PARISH REGISTERS, when evidence, and for what 254 

PARISH, 

need not be stated in demise • , • 195 

if stated material . . . • • 196 

what description of sufficient . . 196, 197 

how stated when more than one . . .197 

amendment of permitted . . • • 205 

PARSON, 

cannot bring ejectment for glebe after sequestration 80 
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PARSON, 

cannot defend for right to perlbrm divine service 
evidence in ejectments by . 

PARTICULARS of breaches, defendmt entitled to 

PASSAGE-ROOM . . . 

PASTURE OF SHEEP . . . 

PEASE, acres of . . . . 

PEDIGREE —when an how proved • 

PEER, attachment against, how granted 

PERSONAL REPRESENTATIVES, 

may maintain ejectment • • • .72 

not on 4 Geo. II. c. 28. if lan<) devised ,159 
must give notice to quit . . » .120 

can take advantage of a forfeiture, when 171, 172 

included generally, in proviso for executors to re- 
enter 121, 122 



Page 

233 

. 278 

. 317 

23 

20 

25 

£53, &c. 

. 304 



are not bound by conseitt rule 
entitled to costs, when 
liable for costs, when . • 

consent of, when necessary to a devise 

evidence in ejectments by 

not liable fQr mesne profits, when • 
PLEA, 

of general issue is not guilty 

special, seldom pleaded . • . 

to jurisdiction allowed . •. 

ancient demesne pleadable in ejeetment 

how pleaded 
accord and satisfaction, formerly a good • 
of release by defendant, good formerly 

lessor of plaintiff capnot now be pleaded 
jwift darrien continuance 
rightly entitled, not a nullity 
signing judgm^^nt for want of 
withdrawn, judgment how entered ^fter 
in action for mesne profits, 

of general issHe is not guilty . 

52 



2S3, 289 
302 
303 
72 
271 
331 

242 

242 

243 

244 

244 

24^2 (/) 

. 181 

245, 246 

245, 246 

242 (t) 

242, 243 

^245, 246 

• 333 
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PLEA, 


Fagt 


in action for mesne profits, 




statute of limitatioos, good 


• 333 


bankruptcy, not good 


. 335 


PLEA-ROLL, death of defendant suggested on 


. 298 


POOL OF WATER .... 


18 


POSSESSION, 




adverse, 




what will amount to . 


47, &c. 


for twenty years, good title in ejectment 


76 


vacant, 




ancient practice necessary on, and why 


. 177 


premises must be entirely deserted to constitute 177 (^} 


formal proceedings on . 


. 178 


prima facie evidence of property . 


29 


priority of> q. if good tide in ejectment 


31 (w) 


how to be delivered by sheriff 


21.307 


lessor of plaintiff must be entitled to 


33 


recovery in ejectment is of the 


. 294 


wlio have a joint .. 


. 186 


of one joint tenant, &c. is possession of all 


55 


of defendant how proved 


. 248 


POSTEA, 




how indorsed, if defendant will not confess . 


. 289 


if some of several will not » 


• 290 


when costs taxed on . . . 


. 300 


POSTHUMOUS SON, demise by, when laid . 


. 190 


PRACTICE, ancient, 


, 


genera] detail of . . 


. 9,&c. 


inconveniences attending 


11 


when now necessary • . 


. 177 


how to seal lease, &c. in . . 


178, 179 


how to proceed to judgment in . 


179, 180 


no person admitted to defend in . 


. 179 


PRACTICE, modern, 




when invented • . . • 


IS 


outline of . . . . _ 


IS 


not applicable, to vacant possessions 


. 177 


In interior courts 


. 177 
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Fage 

PREBENDAL-STALL . , . , 17 

PREMISES, 

how described in demise . . .20. 195, &c. 

mis-descriptioQ of, when fatal . . .196 

PRIMA TONSURA 19 

PROBATE OF WItL, when evidence, and when 

not 269, 270, 271 
PROCEEDINGS, staying of, 

how and when staid, under 4 Geo II. c. 28. 157, &c. 

7 Geo. II. c. 20. 28, &c. 

^ staid, when variance between issue and record • 290 
until particulars of breaches delivered . 317 

when staid, until security for costs given, 

in action of ejectment . 318 

in action for mesne profits 330 
in second ejectment, 

till costs of first paid . 319, &c. 

action for mesne pro- 
fits paid . .322 
pending error in first ., 323 
not staid in second ejectment when party in custody 322 
how staid, when two ejectments are depending at once 323 

several ejectments on one title 323 

PROCESS not sued out in ejectment . . .184 

PROVINCIAL TERMS, premises described by . 21 

PROVISO for re-entry.— See Qmnant. 
PUIS DA RRIEN CONTINUANCE • . .245 

PUR AUTRE VIE, estates held ... 73 

Q. 

QUARE EJECIT INFRA TERMINUM, writ of 3 

QUARE IMPEDIT, patron must resort to, when . , 273 

QUARTER OF LAND, 22 

R- 
RECEIVER IN CHANCERY, 

may give notice to quit . . ' . 121 

service of declaration upon, not good 21$ 
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RECORD, fage 

how made ii|» . • • • ' 245 

variance betireen issue and, how to proceed when 290 
RECTORS, 

may maintain ejectment, when ' • • .80 

evidence in ejectments by . . * • 2^3 
RE-ENTRY, proviso for, 

origin of . • . . . • 146 

holding not adverse if not enforced • 51, 52 

operates only during the lease . • . 176 
for rent in arrear, 

forms at common law upon . . . . 149 

when now necessary 150. 156 
how and when to proceed npon, under 4. G. II. 

c. 20. 155, &c. 

evidence in ejectment upon • • • 281 
for breach of covenant — Vide Covenant, 

cannot be reserved to a stranger • . . 17S 

RE-ENTRY, right of, how waived . 139, &c 175, &c. 

REGISTER, PARISH, when evidence . . 254 
REMAINDERMAN, 

when required to give a notice to quit • 107* 117 

time at which such notice must eipire . . 133 

for entry of, to avoid a fine ' . . .93 

laches of one no prejudice to another . • 93 

not competent witness in ejectment . • 250 
RENT, 

receipt of, when tenancy created by • 104. 107 

notice to quit waived by, when . 1S9| te» 

forfeiture waived by, when • • 173 

by feme, after separation ftom barM 114 

distress for, when waiver of notice to quit • 143, 144 

non-payment of, proviso for re-entry for«-*FldlK Proviso. 

increase of, new tenancy not created by • • 135 

refusal to pay, when disclaimer ot tenancy . • ll9 

usual notice to quit required though payable quarterly 132 

double, action for . . . . . 143 

in arrear, how recoverable under 4 Geo. 11. c 23 150 
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RENT, Pa^ 

forfeiture by reason of, how #aiT^(i . l60 

not payable^ when estate from which it arijies extin- 
guished 172 
notice to produce receipts of . . . 278 

action for double . . • • 143. 329 (9) 

RENT-CHARGE^ grantee of, may bring ejectment, when 73 
REPLICATION, rule for, when granted • 244.255 

REPLY GENERAL, defendant when entitled to . 259 

REPUTATION, when evidence . • .254 

RESTITUTION, writ of • . . 225 

REVERSION, assignee of— Vidi Assignee. 
REVERSIONER, 

. when required to give a notice t6 ^uit • 107. 117 

time at which notice to quit by, must ex]^rt . 133 

when Within 32 Hen. VIU. c. 33. • . . 43 

time for entry of, to avoid a fine • . .93 

may take advantage of a forfeiture, when . • 172 

RIVULET . ... • . 18 

ROOM ...... 24 

RULES OF COURT, 

Hilary, 1649. .... 242 

. Michaelmas, 1654. . . . 178 (p) 

Trinity, 14 Car. IL . . . . . 223 

15 Car. II. . V« . .23$ 

18 Car. II. . • . .242 

32 Car. IL . • • .221 

Michadmas^ 33 Car. 11. • . . 223 

31 Geo. HI. . . . 222 

Easter, 48 Geo. lU . . • - . 222 

S. 
itCiRE FACIAS, when necessary in ejectttetot 311. 339 

Seizin in fee, how proved . . .252 

SIGNATURE, to will . . . .261 

SOCAGE— FtVfe Guardians. 

STABLE i3 
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STAIUTES, 


Page 


13 Edw. I. c. 24. 


5 


4Edw. III.c. 7. 


'. 72 


« Hen. VI. c. 16. . 


79 


18 Hen. VI. c. 6. • 


. 79 


4 Hen. Vn. c. 24. . . . 


90 


11 Hen. vn. c. 20. . 


S8 


27 Hen VFH. c. 10. 


80, &c. 


S2 Hen. VHl. c. 1. . 


. 270 


32 Hen. VHL c. 7. . 


16 


32 Hen. VHI. c. 28. . 


38 


82 Hen. VIII. c. 33. . 


. 43.46 


32 Hen. VHI c 34. . 


74 


2 & 3 Edw. VI. c. 13. 


SO 


13 Eliz. c. 7* • • 


69 


13E1iz. c. 10. . . . 


. 195 


21 Jac. I. c. 16. 


46. 100 


2 Car. n. c. 24. . . . 


68 


16 & 17 Car II. c. 8. 


313. 339 


17 Car. II. c. 8. 


• 298 


19 Car. II. c. 6. . . . 


. 257 


29 Car. II. c 3. 


72. 108. 259 


5 & 6 Wm. HI. c. 12. 


. 298 


8&9 Wm HI. c. 11. 


298. 304 


10 & 11 Wm. III. c. 16. 


. 190 


4 Anne, c 16. 


. 99 


8 Anne, c. 14. • . . 


. 144 


4 Geo. II. c. 28. , 126. 143. 147 


. 150. 221. 282 


11 Geo. II. c. 19. . 143. 161 


. 227. 239. 329 


25 Geo. II. c. 6. . 


. 266 


9Geo. III. c. 16. . 


46.78 


31 Geo. III. c. 35. . . . . 


. 265 


43 Geo. HI. c. 75. . 


88 


49 Geo. III. c. 121. . 


333 


55 Geo. III. c. 184. . 
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STATUTE MERCHANT— Ftrfe Coausee. 




SUBSCRIBING WITNESSES, 




notice to quit should not have, and why 


. 125 
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SUBSCRIBING WITNESSES, 
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to devise of freehold, must be three 


. 260 


who may be 


. 265 


SURRENDER, 




of term when presumed 


87 


of copyholds, how proved • 
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TENANTS, 

joint aod in common. 

may maintain ejectment against co*fenants, when 88 
when affected by 21 Jac. I. c. 16. . .46 
demise by, how laTd . • . .186 
entry of one is entry of all . . . 97 
possession of one is possession of all • . 55. 96 
what acts of, are ousters of companions, 56, &c. 
fine by one no ouster of others . 56. 96 
how notice to quit should be given by . 120 
notice to quit to one will bind all, when . 123 
service of declaration iipon one good against all 213 
special consent rule, when granted to • 236 
evidence in ejectments by . . • 275 
may bring action for mesne profits against co- 
tenants ' . • . 330, 331 

in tail, 

. may discontinue their estates, and how 34, &€• 

maintain ejectment • • ' . 61 

equitable cannot make leases • . 86 

fine by, when avoided by entry . . 93 

for life, 

may maintain ejectment . . .61 

entry necessary to avoid fine levied by . 86 

not necessary to avoid fine accepted by 96 

estates of, determinable by entry only 174, 175 

from year to year, 

may maintain ejectment . .. . 6l 

give notice to quit , * .145 

origin and history of . , • 102, &c« 

estates of, how determined . 103. 145 
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I N E X. 



TENANTS, 

who are imptie<i 
at will, 

who were formerly • 
who so denominated now • 
mortgagors are not 
tenancy of, how determined • 
demise against, how laid 
in possession, 

declarations by, as to commencement of tenancies 280 
how to serve declaration upon ; 209, See, 

must give notice of delivery of declaration, when 22T 
appearance by, how made • * • • 238 

how to act if material witnesses . . 238 

service of, declaration upon one of two, good 



Pagtt 
107, &c, 

• . 10!^ 

. los 

. 106 

116, 117 

. 191 



against both 
not competent witnesses, when 
may dispute landlord's title, when 

t?:nement . 

TERM, 

when first recovered in ejectment . 
in declaration — Vide Demise. 

for years, 

not within statute of uses 
surrender pf, when presumed 
outstanding will bar ejectment 
assignment of, not a lease ^ 
notice to quit not necessary at end of 
TERRE-TENANTS, 

scire facias in ejectment must be against 
TERRORS, when evidence . 
TITHES, 

ejectment will lie for, and when 
how to be described in demise, 
demise of, how laid * • 

ouster of, how laid . J 

evidence in ejectments for 
TITLE LEGAL . • . 

TOMB-STONE, inscriptions on, proof of death 



212 

. 250 

32, 33. 247 

22, 2j2 (v) 



\ 



85 

. 87 
. • 32 

163, 164 
101, 102 

. 311 
. 274 



16.80 
26 
194 
200 
273 
32 
256 
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TONSURA PRIMA .... 
TOWNSHIP 

TRIAL, 

notice of — Vide Notice. 
hdW to |>roceed at, 

when a sole defendant will not confess 
some of several will not confess • 

old practice in such case 
variance between issue and record 
day of demise posterior to time of 
at bar, when and how granted 
new, how and when moved for and granted 
proceedings under 4 Geo. II. c. 28. not staid after 
TROVER, verdict in, no evidence of possession 
TRUSTEES, 

may maintain ejectment 

in what cases 
demises by, when necessary 
Stat. 21 Jac. I. c. 16. runs against when 
TRUSTS, when executed by statute of uses 

U. 
UNDER-TfcNANT, 

cannot dispute original lessor's title 
bound by notice to quit to tenant . 
delivery of notice to quit to relation of, not good 
UNDERWOOD 

USE AND OCCUPATION, action for, 
when waiver of notice to quit 
what mesne profits may be recovered in 

V. 
VALUE, DOUBLE, action for . . 

VARIANCE between declaration and issue 

issue and record 
verdict and judgment 
VENIRE, how awarded when one defendant dies 
VENUE . . . • . 

VERDICT, 

is not evidence in second ejectment 

53 



Page 
19 

22 



. 288 
. 290 
290, (o) 
. 290 
. 291 
. 291 
. 293 
155,157 
. 286 

32, 33 
80, &c. 

. 187 

52 

75, &c. 
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123 

123 

25 

144 
329 

144 
245 
290 
295 

299 
186 

294 
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VERDICT, 






Fage 


is ground of judgment 


• • 


• 


294 


every intendment made to support 


• 


295, &c. 


title defectively set out, cured by 


»• • 


'• 


29T 


entered for defendants who do not 


appear . 


• ' 


290 


semble, will cure misjoinder of assault and battery 


with 






ejectment 


181 


VESTRY 


• • 


• 


24 


VICAR, 








may maintain ejectment, when 


• • 


» 


80 


evidence in ejectments by • 


• • 


* 


273 



w. 

WAIVER— rxVie Notice to quit and Covenant. 
W\STE, 

can only be committed of thing demised . . l67 

rule not to commit pending error • • . 315 

encroachment on, qucere to whom it belongs . 55 

inclosure from . • . • .65 

WATER-COURSE • . . . , 18 

WIDOW may bring ejectment for her free bench . 67 

not for dower before assign- 
ment 68 
WIFE.— Vide Feme Covert. 
WILL, 

forms necessary to pass freeholds by 

how proved 
what sufficient to pass copyholds • 
copy of, when evidence . . 

probate of, when evidence 
when not , 

WITNESSES, 

when incompetent from interest 
to a devise of freeholds, 

how many necessary . . . • 260 

mode of attestation of . . • 262 

who may be • . . . 265 



260, &c. 

. 267 

., 270 

. S69 

. 271 

. 269 
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PRACTICAL FORMS. 



AFFIDAVIT, Page 

to move for jtfdgmenft against casual ejector . 345 

of executing power of attorney . . . 34d 
of servjce of declaration 

upon one tenant only . . • . 351 

when several tenants are in possession . . S52 

. service is upon one tenant and wife of another 353 

upon Stat. 4 Geo. II. c. 28. ... S53 

for rule for tenant to confess lease and entry only S59 

to accompany plea of ancient demesne • . 362 

CONSENT OF ATTORNIES for tenant to be admitted 

to defend 357 
CONSENT.RULE, common . . . .368 

to confess lease and entry only . 359 

DECLARATION by original, on a single demise . 347 

on a double demise with one 

ouster 349 
with two 
ousters 350 

JUDGMENT for plaintiff by nil dicit^ with a remittitur 

damna 35Q 
as to part of the premises, and 
for defendant on a nolle prosequi as to the 

residue 364 
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Page 

LETTER of attorney to enter and seal a lease on the 

premises 342 

LEASE in ancient practice .... 343 

NOTICE to appear in ancient practice . 344 

modern practice . . 348 

NOTICE to quity by landlord to tenant, from year to year 341 

by an agent for the landlord . .341 

where the commencement of the tenancy 

is doubtful 342 

by a tenant from year to year . 342 

PLEAof not guilty . . . . . S6l 

ancient demesne . . . . 862 

POSTEA for defendant on a nonsuit, for not confessing 

lease, entry, and ouster 363 

RULE 

for judgment for the whole premises . • 854 

part only . • • 355 

where part of premises are tenanted and 

part untenanted 355 

to authorize tenant to confess lease and entry only 359 

for admitting landlord to defend . . • 860 

for execution against the casual ejector, where the 
landlord had been made defendant, and failed at 

the trial . . • • . 365 

for staying proceedings, 
till guardian be appointed for infant lessor to answer 

costs S7l 

security be given for costs • . . 371 

until costs of former action in another court be paid 371 

on payment of mortgage money, &c. . • 372 

rent, &c. .... 372 

WRIT, 

original and return thereto . . 346, 347 

of habere facias possemonem . . • 365 
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WKIT, 
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on a double demise • . . . 


. 366 


Bndjieri.facicu b one . 


367 


capias ad MoHMfaciendvm in one 


868 


including costs in error 


368 


of restitution • ... 


369 


of«ctre/actas for plaintiff • . . < 


369 
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